Comments on the ERG Consultation Document

on „Wholesale Broadband Access via Cable”

Matáv welcomes the opportunity to express its opinion on the ERG Consultation Document on “Wholesale broadband access via cable”.

While the Consultation Document primarily calls for discussing the technical feasibility of providing bitstream access-equivalent services via cable, we believe that the Consultation Document contains certain controversial statements and suggestions in its present form that requires further comments.

As for the technical feasibility of providing wholesale broadband access via cable in a way that can be considered equivalent to providing bitstream access service via xDSL, this can vary from network to network and consequently the NRAs should take account of the national situation. In Hungary, for example, wholesale broadband access service is actually provided by the CaTV company owned by Matáv and some smaller CaTV providers. We would be happy to supply ERG with technical specification of this service if required.

Matáv welcomes the ERG’s recognition of the importance of extending – in accordance with the New Regulatory Framework – the principle of technological neutrality to the wholesale broadband market. The current definition of the relevant wholesale market for broadband access in the Recommendation is inconsistent with the New Regulatory Framework when it does not reflect this principle. This results in an asymmetric regulatory position of technologies. Therefore in principle we agree with the ERG’s consideration of extending the scope of market No. 12 to technologies / platforms other than xDSL. However, we find it problematic that the ERG’s single goal seems to be extending the regulation of the wholesale broadband access market.

In addition to technological neutrality, we call the attention to another core principle of the New Regulatory Framework, namely that regulation can only apply to markets where there are high and non-transitory entry barriers, where no tendency towards effective competition can be observed and where the (ex post) application of competition law remedies is insufficient to address the problem (3 criteria test). Consequently, a potential extension of the relevant market should serve first and foremost to reassess if regulation is required at all. 

Currently, CaTV is the most widespread alternative platform for providing broadband service. The Consultation Document correctly states that other technologies are emerging to provide further alternatives to DSL. However, the New Regulatory Framework expressly foresees absence of regulatory intervention in case of such emerging markets. Therefore we suggest to delete the following controversial suggestion from page 4 of the Consultation Document:

”.(…). While at present this discussion is focussed on cable as the predominant alternative to DSL, eventually this reasoning will similarly apply to fixed wireless access (FWA), fibre, 3G, WiFi, WiMax or other broadband technologies that could become widespread and the possibility that wholesale broadband access could be provided over other infrastructures needs to be looked at.”

We also mention that the above referred section clearly goes beyond the scope of the Consultation Document that – in its title – deals only with potential wholesale broadband access via cable.

Already existing cable networks have the potential to increase actual competition, while emerging technologies (e.g. wireless and 3G mobile services) are also expected to provide competition. This is beneficial for the end user and should be encouraged by regulation. Their emergence will eventually – possibly already in the very near future – call for deregulation of the wholesale broadband access market. In certain countries, where cable networks are widespread, this can already be the case. Therefore, while a harmonised approach by the NRAs is desirable, national characteristics should be duly taken into account when analysing the wholesale broadband access market.

In our opinion, the ERG’s task is to allow NRAs to take into account inter-platform competition in the market analysis and end the current discrimination between technologies. This can be realised in the upcoming review of the Recommendation on relevant markets. Should this be executed in a correct way, the NRAs would be in a position to carry out a complete analysis of market 12 and apply remedies in a proportionate and justified manner already in the next round of market analyses. At the same time, incentives for investing in new alternative broadband technologies must be maintained. In order to achieve both goals, as well as to remedy the current asymmetric regulatory position of technologies, ERG will have to seriously consider suggesting the deregulation of the wholesale broadband access market in the light of technological and market development. 

