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4th April 2005

Heinrich Otruba

ERG Secretary

Avenue Beaulieu 29

B-1160 Brussels

Belgium

Re:
Comments of NTL Communications (Ireland) Limited (‘ntl Ireland’) on ERG Consultation on Wholesale Broadband Access Via Cable

Dear Mr Otruba

NTL Ireland welcomes the opportunity to provide comments to the ERG in relation to this consultation.  We are the largest cable television company in Ireland and provide TV, telephone and data services to both residential and business customers in Ireland.  At present almost 70% of cable networks in Ireland are not upgraded for broadband. In 2004 we commenced a significant investment in upgrading our cable network in order to deliver broadband services to our customers. To date broadband is available to over 100,000 homes and, in the longer term, we intend to upgrade almost 450,000 homes.  Given such a significant investment in broadband infrastructure, it is critical that we have clear visibility and certainty in relation to the regulatory environment in our industry.  In particular, it is critical that we have the maximum degree of comfort that the investments we are currently undertaking in alternative broadband infrastructure will not be expropriated ex post due to regulatory intervention.  On this basis, we are concerned about the direction of thinking within the ERG in relation to the regulation of alternative broadband infrastructure as represented by the current consultation.

While the paper is restricted to examining the technical aspects of providing wholesale broadband access via cable in the light of the new EU Regulatory Framework, we do not understand why such an examination is currently required given the state of the development of the broadband market in the EU and in Ireland. We are also not clear why such an examination would be required in the future in the event that cable and other alternative infrastructures provide the conditions for effective competition in the broadband market in the EU.  However, it is clear from the Consultation Paper that the ERG does not share this view, in particular where it states that while achieving infrastructure-based competition is a desirable goal that the existence of several infrastructures alone will not automatically result in infrastructure competition.  NTL Ireland strongly questions the logic upon which this statement is based, and the extent to which the position that it advances is consistent with the overall policy objectives of the new EU Regulatory Framework.  It is a matter of debate whether the existence of several infrastructures will lead to effective competition. However it is unarguable that the development of no competing infrastructure will not lead to effective competition. We do not believe that the ERG has paid due heed to this critical point in the discussion in the Introduction section to this Consultation.  Indeed, the ERG seems to view infrastructure-based competition as an “optional extra” rather than an absolute necessity in delivering competition in the broadband market in the EU.  By the same token, the possibility that investment by cable operators and other providers of alternative infrastructure in competing infrastructure will lead to the imposition of a regulatory regime of mandated access, is likely to create a significant disincentive to investment in alternative infrastructure.

Given the need to encourage investment in alternative infrastructure and the low levels of infrastructure-based competition throughout the EU at present, we do not understand why the ERG has devoted a significant portion of its work programme to examining the technical aspects of a regulatory intervention that will, by definition, discourage the development of such infrastructure in the years ahead.  In setting out these proposals, we also believe that the ERG will make it difficult for Member States to ensure that NRAs take all reasonable measures which are aimed at encouraging efficient investment in infrastructure and promoting innovation as required by Article 8(2)(c) of the Framework Directive.  

In particular, the ERG has failed to provide any evidence that there is likely to be a justification for the inclusion of cable or other alternative infrastructures in the market for wholesale broadband access identified as Market 12 in the Commission Recommendation of 11 February 2003.  Furthermore, we believe that the clear implication of the passage from the Explanatory Memorandum to the Recommendation quoted in the Consultation is that the development of alternative infrastructure will ultimately lead to the development of effective competition in the retail broadband market. Ultimately this will remove the requirement for ex ante regulation of PSTN bitstream access at the wholesale level.  We therefore are puzzled that the ERG’s apparent view is that the development of competing alternative infrastructure will lead instead to the possible imposition of additional access regulation. This position is not consistent with the view of the Commission that the effective competition that is likely to result from the development of alternative infrastructure will provide a basis for the gradual scaling back of ex-ante regulation.

It is also clear from statements of the Commission in its Article 7(3) letters to both the UK and Ireland NRAs in the context of Market 12 that the Commission strongly holds the line that the definition of wholesale broadband access covers both PSTN bitstream access and wholesale access provided over other infrastructures only if and when they offer facilities equivalent to bitstream access.  As cable in Ireland does not currently nor is it envisaged in the future to offer facilities equivalent to bitstream access, we do not believe that it currently, or in the future will fall within the wholesale broadband access market.  

In summary, NTL Ireland believes that the current Consultation sends a negative signal to potential investors in alternative broadband infrastructure, insofar as it holds out the possibility that investments in such infrastructure will lead to the imposition of mandated access to that infrastructure.  We believe that it is critical that the ERG sends, instead, a clear signal that it welcomes investment in alternative broadband infrastructure.  We are happy to discuss any aspect of these comments with the ERG at your convenience.

Yours sincerely

GRAHAM SUTHERLAND

Managing Director

NTL Ireland

Building P2

East Point Business Park

Dublin 3

Ireland

E:mail graham.sutherland@ntl.com

