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ERG Consultation on an addition of a cable network access chapter to the Common Position on wholesale bitstream access

Telecom Italia welcome the opportunity to participate to this consultation on wholesale broadband access via Cable.

We would like to underline our major concern on the scope of this document in relation with the Introduction Chapter. 

1. Scope of market 12
We believe that the interpretation of the wholesale access market as provided by the ERG Document in the introductory remarks would represent a modification of the Recommendation of the Relevant Market: that is of exclusive competence of the European Commission and would go beyond the scope of the Document on consultation that refers to access to cable. As a consequence these introductory statements should been deleted from the ERG document on consultation.
The reasons for our concern are the followings.
The introductory remark states:
This paper examines the technical aspects of providing wholesale broadband access via cable in the light of the new European electronic communications networks and services (ECNS) regulatory framework.

In our understanding the first part of the document is not related on the description of the appropriate remedy regime for access to cable but express some guidelines on the interpretation of market 12 “wholesale broadband access”.
We are concerned in particular with the following statements:
All existing broadband-capable infrastructures as well as their impact on the broadband market should be assessed. Therefore an exercise ought to be carried out, being mindful of the principle of technology neutrality, to analyse whether broadband access over cable is indeed equivalent to that provided by DSL and if so, what regulatory measures could, or should be applied. NRAs are empowered to mandate access and impose obligations in accordance with the Access Directive, in cases where, as a result of market analysis, an operator is found to have significant market power in the market for wholesale broadband access. The question to be answered is: does cable offer facilities equivalent to DSL? This analysis would also include a green field approach, i.e. looking at all infrastructures in the absence of regulation. While at present this discussion is focussed on cable as the predominant alternative to DSL, eventually this reasoning will similarly apply to fixed wireless access (FWA), fibre, 3G, WiFi, WiMax or other broadband technologies that could become widespread and the possibility that wholesale broadband access could be

provided over other infrastructures needs to be looked at.

As it is stated in the ERG Document on consultation, the European Commission when adopted the Recommendation on the relevant markets intended to limit the scope of the wholesale broadband market to the case of bitstream services with the view to maintain the regulation on bitstream as was provided in the ONP model through the special network access provisions.

The Explanatory Memorandum to the Recommendation on relevant markets  provides that:

At the wholesale level, broadband access services include what is traditionally referred to as bitstream services. 
The text of the Recommendation, in identifying the scope of regulatory intervention for NRAs in this market provides:

Wholesale broadband access.
“This market covers ‘bit-stream’ access that permit the transmission of broadband data in both directions and other wholesale access provided over other infrastructures, if and when they offer facilities equivalent to bit-stream access. It includes ‘Network access and special network access’ referred to in Annex I (2) of the Framework Directive, but does not cover the market in point 11 above, nor the market in point 18.”
In the Explanatory Memorandum it is clearly stated in the conclusions of Par. 4.2.2. that market 12 can be referred only to fixed location excluding mobile access.
“Conclusion

Therefore it is considered that the following specific markets related to access to data and related services at fixed locations should be included in the Recommendation:

Wholesale level

· Wholesale unbundled access (including shared access) to metallic loops and sub-loops for the purpose of providing broadband and voice services.

· Wholesale broadband access.

· Call origination on the public telephone network at a fixed location.”
The Text of the Recommendation and the Explanatory Memorandum are both indicating that market 12 should be interpreted accordingly to these principles. The above mentioned ERG Statement is not coherent with the community law provisions. 
Any interpretation of the scope of market 12 that goes beyond the Commission guidelines provided in the Recommendation of relevant market would imply a revision of the Recommendation that outreaches the scope of the Document on consultation. 

At the same time it has to be underlined that any extension on the interpretation of the scope of market 12 at national level should be subject to the 3 criteria assessment that implies a veto power from the Commission.

Furthermore the interpretation of the Recommendation provided by the ERG Document goes beyond the provisions of the mentioned Recommendation because not only does not take into account the limitations that the Recommendation provides in order to define market 12, but it does not take into account the general principle to implement the new Framework accordingly with the objective to foster infrastructure competition.
We are quoting again the text of the Recommendation in order to underline the importance to apply the Framework Directive consistently with its objectives:

The aim of the new regulatory framework is ultimately to achieve a situation where there is full infrastructure competition between a number of different infrastructures. 
Art. 8 of the Framework Directive states the objective to encourage efficient investment in infrastructure, and promote innovation.

Nevertheless the ERG Document on wholesale broadband access via cable applies the principle of technological neutrality in relations with a very narrow test that merely takes into account the substitutability of any form of broadband access (including fibre, 3G, WiFi, WiMax) in relation with a DSL access.
According to the Document on Consultation no other criteria are at stake to define the scope of market 12 and this appears from the ERG perspective the sole test to be performed .
As we have quoted above, the Recommendation expressly indicates that supply substitution considerations are “amongst others” a criterion to evaluate, but this sole criterion cannot be considered as the only instrument to assess the scope of market 12.

The mere indication of substitutability, if applied alone (as it appears implied by the ERG Document on consultation) would nullify any assessment on the emerging character of next generation networks.

It appears of a major concern the fact that:

· no consideration on the replicability of this form of access are mentioned (whereas also the ERG CP on remedy paper grounds the necessity of this analysis)
· and the fact that there are no indications to verify the character of an emerging market in relation with the innovative form of access quoted in the ERG Document (such as , we repeat: fiber,  3G, WiFi, WiMax).

At the same time there are no indications to assess the impact of the regulatory action towards new investment that appears risky as well as necessary to grant innovation and would allow the European market to compete at global level.

The inclusion of cable on market 12 is consistent with the intention to regulate legacy infrastructures that were built with monopolistic market structures.

Nevertheless the European regulatory Framework allows for a choice to forbear from regulation when it is consistent with the objectives of the regulatory model to foster investments and when the relevant market is an emerging one as it appears to be the case for wholesale access to fiber,  3G, WiFi, WiMax infrastructures.

In particular we quote Recital 15 of the Recommendation that clearly indicates that:
“The decision to identify a market as justifying possible ex ante regulation should also depend on an assessment of the sufficiency of competition law in reducing or

removing such barriers or in restoring effective competition. Furthermore, new and

emerging markets, in which market power may be found to exist because of “firstmover” advantages, should not in principle be subject to ex-ante regulation.”

Nevertheless no economic assessment on the nature of emerging markets in relation with broadband technologies and infrastructure is provided to support the conclusions reached in the ERG statement at stake.

Taking into account the above mentioned consideration Telecom Italia concludes that:

The interpretation of the wholesale access market as provided by the ERG Document in the introductory remarks represents a modification of the Recommendation of the Relevant Market that is of exclusive competence of the European Commission and that goes beyond the scope of the Document on consultation that refers to access to cable. As a consequence these introductory statements should been withdrawn from the ERG document on consultation.
2. The ERG indications on the U.S. approach

The ERG paper provides a Section related to the U.S. approach where some of the developments on cable regulation were reported.
Due to the scope of the interpretation provided on wholesale broadband access by the ERG Document it appears that not only the recent development on cable should have been considered but also the recent FCC approach on fibre and more generally on Broadband access.

In particular we would like to underline that in the ERG perspective the fact that cable appears fit to offer triple play services and for this reason is a valid substitute to DSL (see pag. 5): on these bases can be subject to ex ante regulation of a very pervasive nature (ULL and shared access line are quoted in order to suggest to envisage similar access conditions between PSTN and broadband network).

The FCC in the Triennial Review Order and in following Statements has clearly indicated  its intention to deregulate broadband access stating, in relation with a triple play offer on fiber that:
“Deep fiber networks offer consumers a “triple play” of voice, video and data services and an alternative to cable.  By limiting the unbundling obligations of incumbents when they roll out deep fiber networks to residential consumers, we restore the marketplace incentives of carriers to invest in new networks.  

This item follows on from the Triennial Review Order, where the Commission limited the unbundling obligations imposed on mass market fiber-to-the-home (FTTH) deployments to remove disincentives to the deployment of advanced telecommunications facilities in the mass market.  These measures have proven a success in driving the deployment of next generation broadband. 

Our policy is designed to remove regulatory barriers to these risky investments” (October 2004).

As far as the indications on cable are concerned, in relation to the cable regulatory approach by the FCC provided in the Chapter 1.4.1. “Regulatory Development in North America”, of the ERG Document on consultation, we would like to underline that the paragraph does not cover the last outcome of the process.
The Statement on the ninth Court of Appeal is not the final one as it seems represented by the Document on consultation.
On August 27, 2004 the Department of Justice and the FCC appealed this ruling to the Supreme Court.
On December 3, 2004 the US Supreme Court agreed to review the October 6, 2003 decision of the US Court of Appeals for the 9th Circuit overturning the FCC's classification of cable modem service as an 'information service'. 

This case is likely to determine the regulatory classification under the Communications Act of 1934 that will apply to high-speed broadband Internet access services in the US.
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