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COMMENTS ON THE PUBLIC CONSULTATION REGARDING BROADBAND WHOLESALE ACCESS VIA CABLE

Telefónica welcomes this opportunity to participate in the debate on wholesale broadband services involving cable operators. We hope that the comments expressed below will be taken into account when the final document is drafted.

We believe that it is worth pointing out that the public consultation definitely comes at an opportune moment in which the sector is clearly showing signs of recovery. This climate prone to investment is especially and increasingly being noted in the offers on the market. A particularly strong and dynamic competition can today be appreciated in high-growth markets such as broadband where customers can choose from the numerous offers made by broadband access service operators, including double-play combinations that add voice to Internet services and triple-play offers that also add TV services. Moreover, there are even quadruple-play type offers in which the operator adds fixed-mobile calls to its offers.

Without a doubt, cable operators contribute to this great dynamism, competing in the retail market with equally aggressive offers as operators based on ADSL wholesale services and on local loop unbundling. As we shall see later on, these developments are very relevant for the purpose of this public consultation. 

At any rate, Telefónica appreciates the recognition the ERG implicitly makes that cable operators could end up being considered as operators with significant market power because, in our view, this means that as far as the ERG is concerned the presence of cable operators on the retail market is also relevant for the analysis of the wholesale market, irrespective of whether or not they provide services to third parties.

This could not be otherwise since the broadband wholesale market is essentially the result of a remedy unilaterally imposed on historic operators that operate ADSL technologies, which has had its continuity in the new regulatory framework with the current definition of market number 12 of the list of relevant markets. And all this has occurred despite the competitive dynamics that were taking place on the broadband retail market through the participation, amongst others, of firmly integrated operators that are not based on ADSL technology, in particular, cable operators. 

In this respect, what is more worrying are the remarks by the European Commission in its comments on some specific notifications in which it not only leaves aside technological neutrality but also overlooks the serious impact of cable operators on the broadband market without any major analysis or justification.  What is more, it overlooks the essential fact that market number 12 is not a “market” as such, but rather a remedy imposed under certain particular circumstances that could have been true in the past but which, with the passing of the years, are not necessarily adapted to the current competitive reality. 

Given this imbalanced regulatory scenario, a heavily regulated historic operator such as Telefónica finds itself in such an incomprehensible situation as being subjected to SMP operator rules in markets where it is not even the leading player. In Spain, as in other EU countries, there exist a considerable number of geographical areas (provinces) where cable operators are the market leaders with market shares greater than those of the historic operator.  Moreover, they have market shares that are greater than all operators based on ADSL put together (which paradoxically, for the same reasons that occurred in the past involving the historic operator, would place them as a better candidate for a unilateral remedy for broadband services platform unbundling). 

At the moment, this circumstance has not been sufficiently analysed and evaluated by most national regulators. The application of the methodology of market analysis under the new regulatory framework must analyse and, should it be the case, recognise the existence of markets with a geographic dimension smaller than that of the single national market considered to date and which reveal marked differences when compared to other neighbouring areas in the same Member State, but which have been subject to the same homogenous regulatory conditions as in the rest of the Member State. 

Under the circumstances in which the cable operator has more broadband access share than the historic operator it should not be unreasonable to think that the latter does not have the ability to behave independently on the market. In fact, it would not seem unreasonable to suppose that such an ability to behave independently could have been transferred from the historic operator to the leading operator, in this case the cable operator. However, having a greater market share might not be enough to consider that the cable operator has the ability to behave independently from its competitors – unless other circumstances occurred in such a way that SMP can be demonstrated.

Therefore, Telefónica considers that this situation in which the historic operator has ceased to lead the market, which at any rate is a new situation for the regulator accustomed to regulating the traditional operator, should only serve the purpose of reaffirming the need for understanding market mechanisms through the most rigorous analysis possible. In this respect and under similar circumstances, the regulator should reconsider to what extent it is necessary to maintain existing regulation so that, in particular, it acknowledges that markets must be defined based on criteria of homogeneity and of geographic differentiation.

In our opinion, in such a case, circumstances would arise to allow for a relaxing of regulatory conditions, which up until now have only been imposed on the historic operator, that could be translated into greater degrees of freedom and a level playing field for all operators present in the market. This could essentially result in eliminating certain obligations being exerted on an operator precisely in a certain geographic area (smaller than the national area of a relevant market) where it does not occupy a leading position and where -at both the wholesale and the retail level- it is no more nor no less independent from its competitors than what the leading operator in this market is. 

None of the aforementioned would be possible if regulators do not acknowledge that there is no way of applying the regulatory framework in a proportional and adapted way to the circumstances and problems detected in the market if no effort is made to analyse and approach the competitive reality of the market. Unfortunately, the practice so far has been to define and to analyse the markets on a national basis.

This is important not only from the point of view of geographic differentiation but also from the point of view of definition of products. In this respect, it is also necessary to understand how the market is increasingly shaped around multiple offers that combine services and facilities. This, combined with the appropriate geographic segmentation of the market would allow for, amongst other things, all operators to have a set of rules and degrees of freedom to act in geographic markets with offers and service packages more in tune with market developments instead of doing so based on rules that were equally laid down for the entire national area.

Without going any further, the Spanish market is witnessing an escalation of offers that combine Internet access and telephony, including mobile telephony in the case of a specific cable operator leader in the broadband market in its area of activity, which is having a major impact on the shaping and development of the market. All this, while restrictions are still placed on the historical operator (inherited from a non-integrated concept of the offer of services) which unduly hinders its ability to react to such competitive integrated offers in geographic markets dominated by cable and in which the historic operator does not have SMP, since it cannot behave independently (recalling that, in this case, it has to compete with more aggressive offers).

These circumstances require regulators to analyse the market bearing in mind a dual perspective: 

1.- In an integrated way, taking into account the real shape and structure of the services market, which definitely should include the combinations of offers or packages that are being commercialised in order to attract demand.

2.- In a geographically differentiated way, dealing with the differences that exist regarding the relative presence of operators, the structure of the various geographic markets and very especially assessing the ability for some to behave independently from others.

The purpose of all this being to analyse the markets and to lay down regulatory rules or remedies based on what is already a reality in terms of market and competition: that in certain geographic markets, historic operators have ceased to be leaders or have lost the ability to behave independently, particularly due to the presence of cable operators in these markets. Under such circumstances, and in those geographic areas, this should translate into the revision and eventual elimination of the obligations and/or restrictions that burdens exclusively the historical operator to act in retail markets as well as to the revision and eventual elimination, depending on the structure of the market in the various geographic areas, of certain obligations – which have ceased being proportional – in wholesale markets. 
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