ERG-IRG Work Programme 2005

BT response to public consultation.

General Remarks

BT welcomes the continued commitment to transparency represented by the consultation and looks forward to further opportunities to comment on the substantive issues.

Having a combined ERG/IRG Work Programme is a positive approach but we have been disappointed during 2004 when certain items (for example on geographic market definition) have been assigned to IRG and subject to no further public information or consultation.

Despite progress made during 2004, BT is concerned about the material delays in implementation and urges the ERG to maintain close attention to this.  

The introduction to the Work Programme rightly identifies the need to focus on certain key priority areas, but attention also needs to be given to assessing the cost/impact of intervention, as well as how to achieve the migration away from regulation and towards competition law where justified by competitive conditions. 

One of the key roles of the ERG/IRG is in ensuring a consistent and proportionate application of remedies.  BT has made detailed comments in previous consultations but it must be stressed that the principles should underpin many of the other points on the Work Programme.

The Work Programme needs to develop an analysis of conditions for encouraging investment and innovation.  Not enough attention is currently given to achieving the level of investment which must be sustained in the interest of Europe’s global competitiveness, particularly with the emergence of next generation networks.

Comments on ‘First-Category’ Items 

a) Wholesale broadband access is one of the most important market areas, and one whose dynamism has been illustrated by the rapid market growth over the period of the last  work programme.  ERG needs to focus on ensuring the key components for competition are in place - including provision of effective wholesale offers where no infrastructure-based competition is not yet in place.  The ability of cable to provide effective competition needs to be fully recognised and taken account of.  

b) Voice over IP / New Voice Services should, subject to some caveats,  be subject to a ‘hands off’ regulatory approach:   

· Forbearance allows the market to decide which products and services should succeed and minimises any potential for market distortion through regulation;
· Allowing providers to choose whether or not to provide a PATS-compliant service, and thereby attracting the relevant rights and obligations, enables a potential for a greater variety of services to be offered to consumers; 
· The approach encourages investment in the telecommunications industry and promotes innovation in new services to meet consumer demand. 
Particular areas that need to be reviewed to accommodate any issues arising are the following: 
· New voice services will create consumer protection issues and it will be the challenge of service providers to inform consumers sufficiently well of these issues that they can continue to exercise well-informed choices;
· The decoupling of the new voice service from the underlying network infrastructure makes it more difficult for service providers to meet existing network integrity requirements, so these will need to be revised;
· New voice services will have considerable implications for 999 calls, creating challenges for both call handling agencies and the emergency authorities receiving 999 calls. 
New voice services illustrate the power of technology to transform markets, introduce greater competition, and render existing SMP regulation inappropriate. Such regulation needs to be withdrawn to stimulate innovation and the competitive process to the benefit of consumers. 
c) Market Definition, market analysis and applied remedies - BT strongly endorses ERG plans to focus on this area.  In drawing up a comparison of the Article 7 notification process, and assessing links between outcomes of market analyses and the remedies applied,  the ERG should be well placed to identify the consequences of different regulatory approaches.

d) Common Position on Remedies - BT supports the proposal to review the Common Position  on Remedies, in particular in relation to new and emerging markets.  We would urge the ERG to work closely with the Commission on these subjects.

Further Comments on ‘First-Category’ Items

BT would encourage the ERG to add the two following points as first-category priorities.

i) National Procedures and Regulatory Effectiveness

National procedural rules create major obstacles to effective implementation of the framework and can result in decisions by regulators being blocked for several years.   This is a major problem for pan-European operators and we would strongly support ERG in pushing this issue.  Urgent action is required by the ERG to ensure that such procedural rules, involving material delays following appeals of NRA decisions, or lack of effective redress, are not allowed to detract from the proper application of the framework.  
ii) Implementation Issues

The key issue is to ensure effective, timely, proportionate and consistent implementation and application of the Framework across the EU.   BT remains deeply concerned about the on-going divergence in implementation of the Framework.  Problem areas include: national procedural rules and general barriers to investment; powers of NRAs ; questions over content and timetable of secondary legislation; access issues - particularly DSL and PPCs ; accounting separation.  

