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1 Introduction

COLT Telecom Group plc (“COLT”) welcomes the opportunity to comment on the Draft ERG-IRG Work Programme for 2005 (hereafter “the ERG-IRG Work Programme”). COLT would like to take advantage of this opportunity to thank the ERG for the public hearing it organised in Brussels to discuss this document on the 14th of January and more generally to support the ongoing dialogue consistently maintained between market players and the ERG-IRG in 2004. COLT would however like to see this dialogue extended to cover the activities carried out by the IRG, and hopes that this joint consultation by the ERG and IRG on their Work Programme is a good omen for such increased transparency to occur.
COLT would also like to say it was very difficult to suggest any improvements to the ERG-IRG Work Programme as presented in the framework of this consultation, as all the critical issues seem to be covered by the proposed programme, and all the deliverables taken jointly show a continuing consistent approach to the implementation of the New Regulatory Framework by the ERG-IRG.

The ERG asked industry to give input to its Working Programme at the end of 2004, to be discussed at its plenary meeting in February 2005. In order to structure its answer in a manner that is as helpful as possible to the ERG Secretariat, COLT has decided to use the same structure  as set out last year by the ERG Secretariat to provide  its input to the present consultation.
1. Are there additional work items that should be included?

As a general and horizontal remark, COLT would like to note that analysis by both regulators and commentators often focuses on consumer markets and not on business markets for communications services.  COLT regrets this focus as it believes that both the consumer/residential markets and the business markets merit the same level of attention. It is vital that the European communications sector remains highly effective when serving business customers. 

COLT was also surprised that the issue of spectrum regulation, although identified at EU level as an important matter and subject at present to various consultations by NRAs does not appear on the ERG’s programme. COLT would therefore like to strongly encourage the ERG to give substantial attention to this matter and to consider a more direct approach to frequency policy and regulation.
Although the list of topics and deliverables is quite detailed, COLT would just like to suggest the following clarifications:

First-category Items:

· Report on broadband market: COLT would like to make sure that the ERG continues to differentiate between growth of access penetration (as a short term satisfying result) and actual competition (as a means to provide the immediate, middle and long term effective benefits to end users such as choice and innovation). Such differentiation should notably be translated into the evaluation of broadband as delivered by the incumbent and by mere resellers and true xDSL competitive offerings over the incumbent’s local loop. Moreover, when looking into broadband, urgent and immediate attention is required by the ERG on the “new flavours” of xDSL. 

Actions need to be undertaken by the ERG members to avoid foreclosure of promising new services based on new xDSL technologies, and to avoid the reduction of competition for traditional services, notably as a result of:

a) Roll-out of xDSL technologies that prevent or degrade the possibility of utilisation of other xDSL technologies, and future generations of xDSL technologies; prohibitions on worthwhile xDSL technologies;

b) Focus on broadband Internet for residential customers, resulting in a lack of availability of forms of bitstream access that are necessary to serve business customers (in terms of throughput, contention, latency, jitter, service quality including repair time, etc.)

c) Practices such as the use of improper qualifications of bitstream products as commercial retail services in order to evade the “burden” of regulation, or even outright refusals to provide bitstream access where new xDSL technologies are rolled-out. 
COLT would also like to re-iterate the concerns already voiced last year as regards the evaluation of government subsidies and initiatives by government authorities themselves to achieve fibre roll-out in metropolitan areas. If COLT can see the benefits of using structural funds in remote areas, the issue of subsidised fibre roll-out in metropolitan areas seems to us to merit a more critical scrutiny.
· Voice over IP: COLT welcomes the attention given by the ERG to this important topic. COLT does however regret that the long-awaited Common Position on this subject will only be issued well into 2005, a date by which many operators will have had to make strategic decision relating to the deployment of VoIP products, with the prospect of an unclear regulatory framework and uncertain policy orientations. For the remainder, COLT agrees with the stated scope of this Common Position, with the simple addition that issues such as IP interconnection should not be pushed back to the “long term” and therefore not urgent topics’ list, quite the contrary. Discussions such as those currently taking place in the UK on the 21CN announcements made by BT (upgrade to NGN) are a matter of immediate importance and therefore these issues must be examined as a priority. In the context of NGN/VoIP, the critical issue of the number and type of points of interconnection requires specific work by the regulators aimed at avoiding structural reduction of interconnection possibilities, and stranding of investments in interconnect capillarity. COLT also reminds the ERG of its opening comment to the effect that both the residential AND the business segments need to be examined when looking at this issue, as VoIP is far from being only the “cheap and cheerful” voice telephony alternative many involved parties still seem to focus on. 
· Report on experiences with market definition and market analysis and applied remedies: COLT welcomes this initiative and simply hopes that when looking at the applied remedies, the ERG will include the critical aspect of effective enforcement of the identified remedies, in order to eventually highlight which enforcement mechanisms are best suited to give the appropriate incentives to SMP operators to “behave” in an appropriate manner. COLT would also like to see added under this heading or as a separate issue the need for a harmonisation of market analysis questionnaires among ERG members, and more generally COLT supports strongly the creation of a working group focussing on how to effectively harmonise regulation.
· Further development of the ERG Common Position on the application of remedies: COLT fully agrees with the scope set out in the programme and simply hopes that any update of the ERG Common Position on remedies will help strengthen and enhance this already authoritative document. COLT also agrees with the approach taken by the ERG which considers that the items listed under this heading do not induce the need for a “review” of this Common Position, but simply the issuing of additional guidance. Such guidance should be based on practical experience. Moreover, any emphasis on replication should not be to the detriment of enabling alternative operators to truly innovate and provide genuinely different services, while relying on essential basic access products such as local loop unbundling and appropriate bitstream access. COLT would also like to ensure that, when looking at emerging markets, the ERG gives full consideration to possibilities/risks of leveraging SMP from traditional markets onto these emerging markets.
· ERG Common Position on wholesale international roaming: COLT welcomes the attention given by the ERG to this important issue. COLT hopes however that this specific attention given to international roaming will not distract the ERG from its continuing duties to ensure that the other well-known dysfunctions of the mobile sector, especially in relation with fixed operators, are effectively curbed.
Second-category Items:

COLT has very few remarks to make on these items as their “raison d’être” is clearly motivated by a legal obligation imposed on the Commission to request an opinion of the ERG on specific issues. COLT has however some comments and recommendations to make as regards the approach taken by the ERG in fulfilling these obligations:

· ERG Opinion on the revision of the Recommendation on Relevant Products and Services Markets: COLT welcomes the fact that the Commission will benefit from the wealth of practical experience acquired by the regulators when revising the Relevant Markets Recommendation. In the framework of this revision, COLT encourages the ERG not to feel constrained by some of the pre-judgements made in the initial recommendation and to tackle this critical review with utmost caution. The same applies to the issue of definition and regulation of emerging markets: any analysis of this issue should be driven by the practical reality combined with scientific parameters derived from competition law and not by political agendas.
· ERG Opinion on the Commission consultation on a revision of the scope of Universal Service: COLT believes this is a very serious topic that can heavily affect the entire electronic communications sector. Revising the scope of Universal service without looking at the collateral impact on other aspects of the Universal Service Directive seems a difficult exercise and COLT certainly hopes that the focus of the ERG in this matter will go well beyond the analysis of practical implementation and competition aspects of the proposal put forward by the Commission.
· ERG Opinion on the application of Art. 5.1 AD: COLT has no comments..
Third-category Items:

COLT fully supports the ERG’s general statement regarding the need for NRAs to collect, share and publish data in order to be able to deliver the items in the Work Programme.
As regards the specifically listed deliverables under this section:
· IRG Snapshot of MTR: COLT suggests that this benchmark be as complete as possible (e.g. not only an average per country, but also showing peak/off-peak tariffs, and the peak/off-peak hours of distinct operators), and notably includes, aside from “classical” mobile call termination rates, a benchmark of the lowest retail rates for calls to mobiles (with specific attention for on-net mobile to mobile call rates as well as leased line from PABX into mobile network call rates). At a general level, COLT is uncomfortable with the wide use of benchmarking. By relying in some cases nearly exclusively on benchmarks, regulators run the risk of relying too much on cost-accounting methods and cost-accounting data that is several years old, and dates back to times when mobile penetration was much lower than it is now, network investment was more recent (and HCA was used), retail marketing expenditure could be included as a cost item for the calculation of call termination charges (justified by the perceived need to drive mobile penetration), etc. In essence, COLT still very much favours the LRIC cost model being developed rather than a simple benchmark of decisions that were themselves often based on previous benchmarks.  
· IRG PIBs on Retail Minus: COLT would like to point out that, although a useful tool, retail-minus regulation often focuses on replication of the incumbent’s retail products; this should not operate to the detriment of enabling alternative operators to truly innovate and provide genuinely different services, while relying on essential basic access products such as local loop unbundling and appropriate bitstream access
· IRG PIBs on Current Cost Accounting: COLT welcomes the efforts made by the ERG to harmonize and clarify the complex but indeed crucial issue of cost accounting. As stated in its response to the consultation held by the ERG on accounting separation in 2004, COLT re-iterates its opinion that accounting separation and cost accounting must be implemented speedily, the objective of getting the perfect CCA system versus an imperfect HCA system not becoming a hurdle to the implementation of any form of cost accounting at the end. We therefore commend the work done on this issue by the IRG and ERG but equally recommend that pressure be put on implementing a step-by-step approach to this issue, especially in the great number of countries where the first step has sadly still not been taken.

2. Are there work items that should be deleted?

COLT does not consider that any of the items listed in the Work Programme could be considered as dispensable. 
3. Priorities

COLT supports the general emphasis on implementation issues. Priorities should focus on effectiveness of Remedies, proper Broadband Access, removing hurdles to Voice over IP, Universal Service Obligations, appropriate regulation in Mobile Markets, and Accounting Separation (as an indispensable remedy to allow proper implementation). COLT regrets however that Leased Lines do not seem to be on the ERG-IRG radar screen and encourages the ERG-IRG to keep up its scrutiny of this market which still presents important dysfunctions in certain Member States.
4. Timeframe

COLT acknowledges the fact that the ERG and the IRG faced a heavy Work Programme for 2004, and that they therefore have opted for a strict prioritisation for the 2005 Programme in order to take full account of the limitations in resources of the national regulatory authorities.
COLT regrets however that, contrary to the consultation document of last year, this draft Work Programme does not offer transparency as regards the proposed deadlines for the various deliverables listed in the document. It is difficult indeed to understand how “the planning procedure” taking place after this public consultation will “[take] into account its results” on this matter.
COLT also encourages the ERG-IRG to issue as soon as possible an estimate calendar for the envisaged consultations, in order to allow market players to ensure that they can contribute as thoroughly and as constructively as possible.

5. Consultation procedures for what items and how

In the past, COLT understood that the basic principle as regards the use of consultation procedures for ERG-IRG documents was that ERG documents are subject to consultation and IRG documents are not.

Should this still be the case in 2005, COLT respectfully suggests that certain IRG documents could benefit from market players’ input, and notably the IRG Benchmarking exercises, such as the one on Mobile Termination Tariffs, or the IRG development of key PIBs such as those regarding Retail minus and current cost accounting.
We thank you in advance for taking consideration of these views. Feel free to contact Caroline De Cock, Director Regulatory Affairs and Public Policy EU, by phone (+ 32 (0)2 790 1886) or email (Caroline.de.Cock@colt-telecom.be) should you need further information.

*

*
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About Colt
Founded in 1992, COLT Telecom Group plc has been one of the first new entrants to establish competitive local access networks in major European cities and is currently a leading pan-European provider of business communications services. COLT has over 17,000 network services and data centre solutions customers.

The company owns an integrated 20,000-kilometre network that directly connects metropolitan fibre networks of 32 major cities in 13 countries augmented with a further 42 points of presence across Europe and 11 Data Solution Centres. COLT supplies customers across the full spectrum of industry, service and government sectors with unrivalled end-to-end network security, reliability and service.

COLT Telecom Group plc is listed on the London Stock Exchange (CTM.L) and NASDAQ (COLT). Information about COLT and its products and services can be found on the web at www.colt.net .
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