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COMMENTS ON THE ERG-IRG DRAFT

WORK PROGRAMME FOR 2005

Telefónica welcomes the opportunity it has been given to express some opinions and comments it would like to make regarding the ERG-IRG work programme for 2005, in which we appreciate the considerable effort made. Telefónica hopes that these comments will be prove useful and be taken into consideration in the final approval of the document. 

These comments have been structured into two major sections.  The first section covers general aspects, which primarily focus on maximizing the contribution of the work program to the ERG’s proper operation.  The second section focuses on more specific issues that are raised in the consultation document. 

1.- General Aspects

1.1.- Regarding the so-called ERG-IRG “group”

Telefónica is increasingly concerned by the references to the “ERG-IRG” group that are mentioned throughout the consultation document.  

Two years after the ERG was created, Telefónica still has difficulties in understanding the need for maintaining two organisations that review and analyse similar aspects, as this arrangement does not provide more clarity or greater transparency and dilutes the responsibilities of each body, without the role of the IRG in the process being clearly understood. Indeed, this body was created prior to the adoption of the new Community regulatory framework and was not accommodated in the procedures on the new Directives, unlike the ERG. 

For the purposes of enhancing the clarity of responsibilities, providing greater visibility and simplifying the dispersion of the current regulatory horizon, characterised by the existence of both groups each with different rules of procedure, Telefónica encourages ERG/IRG members to reach a solution that will allow the consolidation in one single group of the structures and mechanisms of collaboration between the NRAs and the European Commission within the framework of Decision 2004/641/EC, which amends Decision 2002/627/CE establishing the ERG. 

Telefónica wishes to recall that under this framework the ERG has clear objectives that do not require any amendments: the reaching of agreements on the method for implementing the regulatory framework in a harmonized manner and the advising and assistance to the European Commission in those matters over which it has jurisdiction. It should also be recalled that the IRG is not authorised to exercise any shared functions with the ERG, since the Community regulatory framework only authorises the ERG to act as a consultative body to the European Commission in achieving an internal market for electronic communications in Europe. 

The differences in the current membership of the ERG and the IRG should not be any insurmountable obstacle to this goal. Telefónica is fully convinced that the benefits of this proposal, in terms of the proper functioning and relief of the current confusion, will largely outweigh any drawbacks that might arise.

1.2.- Strengthening the dialogue mechanisms with industry

Further to what was stated in the aforementioned point, and in order to guarantee the proper development of the European electronic communications market, Telefónica considers that the work programme is an aspect that can significantly increase transparency in the ERG’s operation. This can be increased through the proper planning of work by taking into consideration how to maximize the industry’s contribution to the process. In this respect, Telefónica would like to suggest that the work programme take into account and include the method in which the ERG is going to have this desirable interaction with electronic communications market players and indicate the way in which the ERG plans to organize itself in this respect by, for example, including the working groups, their mandate and their composition. 

Telefónica would also like to take this opportunity to reiterate its willingness to work with the ERG and to express its concern regarding the current level of dialogue, which Telefónica believes can be definitely improved, while at the same proposing some suggestions as to how to achieve this improvement, as indicated below.

Whilst it is true that the agendas and conclusions of the ERG meetings are published, it must be mentioned that the information contained in these documents is very general and limited, making it very difficult on occasions for the industry to feedback constructive contributions into the policy-making process in order to improve the functioning of the market. 

Likewise, Telefónica wishes to point out that there is no knowledge of the work accomplished by the ERG sub working groups beforehand. Indeed, the topics which are being dealt with can only be checked a posteriori via the agendas for the plenary meetings, although the respective content and debates of these topics are largely not known. An example of this could well be the topic of Voice over IP, addressed in the work plan for 2005 and which is an issue that can significantly change the current electronic communications market, that has already been dealt with in 2004 although the industry is unaware of the latest debates that have been raised in this respect or of any of the possible conclusions reached from these. 

This situation can be easily improved and would benefit the market as a whole by relying on a greater co-operation from industry in the work carried out by the ERG, going beyond the exercise of simply providing comments to the limited number of public consultations published by the ERG. Telefónica would like to se a more free-flowing and natural dialogue, as well as closer co-operation between the ERG and the electronic communications industry, for the purpose of enhancing the work of the ERG and jointly contributing to the creation of a strong and competitive European market, fully taking into consideration the realities and needs of the market.  Therefore, Telefónica considers it necessary that the number of public consultations regarding the work carried out by the ERG be increased and that its programming be an integral part of the work programme.  At the same time, Telefónica believes that the creation of mixed working groups between the ERG and the various representatives for the sector (ETNO, GSME, ECTA, etc.) should also be promoted. Another alternative would be to allow the sector to take part in ERG meetings.

The ERG’s method of operation is quite different from other Committees and Community discussion bodies, such as the Communications Committee, for example, where different industry  representatives are invited to attend its meetings.  Likewise access is permitted to those documents discussed during the meetings, for the purpose of promoting greater transparency and greater involvement by the various players in the development of the European electronic communications market. The ERG should draw its inspiration from the operation of those committees which are open to the industry. It should consider the sector and the associations representing the various interest groups as partners who can provide their knowledge to the debates, in order to better understand the reality of the market and possible alternatives regarding specific aspects, thus enhancing the quality of the reflection work being carried out within the ERG.

Likewise, Telefónica wishes to stress the need for the ERG to consider the comments provided by the various market players to the documents submitted for public consultation, explaining those options taken compared to alternatives raised. As an example, the final ERG/IRG 2004 work plan was nearly identical to the original one submitted for consultation, without explanation of the reasons why the comments raised by the various parties during the consultation process were not taken into account in the final document.

2.- Specific Aspects

In addition to the aforementioned general aspects, Telefónica would also like to make the following comments regarding the content of the work plan put forth by the ERG.

2.1.- Topics to be covered and structure

We agree with the structuring of the work programme in three categories as long as these categories have objectives that fit in with the two overall ERG objectives mentioned above.

However, a more detailed analysis leads us to the conclusion that some of the items of the work programme do not meet this premise. As an example, it is worth mentioning the “Report on the broadband market”: it has a mandate and a scope that is not very clear, given that it does explain why it has been included in the work programme or what can be expected from this exercise. Obviously, without knowing the objective it aims to achieve, it is difficult to have an idea of the content to be dealt with and even less of the procedure to be followed in the drafting of the report or whether it is going to be submitted for public consultation. 

From this perspective and for the sake of greater transparency, Telefónica invites the ERG to make a greater effort regarding which objective it is pursuing and which topics it intends to cover, as well as the reasons for this, that appears only outlined for those aspects of the work programme listed under the second category. In this respect, those topics in the first and third category need to be more specific based, in line with what has been stated above. 

Furthermore, it is still surprising that this beneficial decrease in the work programme (at least as far as the number of topics is concerned) does not seem to be coupled with a lesser degree of intervention, rather much to the contrary: the ERG seems to be focus on those aspects of the electronic communications market that are more innovative, such as the broadband market, Voice over IP, amongst others as mentioned in the document submitted for consultation.

2.2. Lack of timetable

Although the 2004 work plan mentioned target dates for the various topics to be addressed, it should be pointed out that the 2005 work plan does not envisage deadlines for addressing the various aspects to be reviewed and merely highlights the deliverables for each topic. Therefore, Telefónica suggests that this situation be changed, since the setting of a clear and specific timetable will allow the industry to also find out which aspects are a priority for the ERG, as well as the time devoted for the review of each topic depending on their relevance. Thus Telefónica considers it essential that the final version of the ERG work plan indicate the approximate dates for completion of the work to be carried out over the next year, in order to guarantee greater clarity and transparency in the ERG’s tasks.

It should also be mentioned that the timetable would be an excellent opportunity for specifying the proposed interaction with the industry.  This would significantly help to increase the value of the work programme as a reference document.

2.3.- Emerging markets

Telefónica would not want to overlook the repeated references to the regulation of – or which affects – emerging markets which are mentioned throughout the draft document.

Regarding this extremely important topic, Telefónica believes that the most critical issue is still pending: i.e. how to ensure that incentives to investments in new services are maintained. Statements such as those contained in this draft work programme, which suggest ways of how to regulate emerging services, although indirectly, may act as a deterrent to prospective investments.

In light of this, we see the need to stress the relevance of the principles incorporated in the new Directives, which are geared towards promoting investment and the development of new services. These principles should also inspire the work and conclusions of the tasks to be carried out by the ERG. They should allow emerging markets to develop naturally -so that their proper operation is not hindered- by promoting investment in the market and, in particular, in infrastructures, by backing the most innovative players and by refraining from regulatory intervention in emerging markets.

2.4. VoIP services

First of all, Telefónica would like to draw attention to the ERG’s late stance on this issue and wonders to what extent the ERG is actually contributing to the development of the market.

Neither can Telefónica overlook certain interpretations of the new regulatory framework that suggest that a “lenient regulation” exists which affects small operators, implying that an asymmetric regulatory framework, based on the operator’s size, exists with regards to VoIP. Telefónica feels compelled to express its deep disagreement with this point, taking into account that, from its point of view, the new European regulatory framework does not consider such an approach. Furthermore, such ideas only prejudice the scope of VoIP and cast doubt on the regulatory framework that affects VoIP services, which in itself is not very clear in Europe.

2.5.- International roaming market

Once again, Telefónica would like to point out the specific nature of this market and the need to act with caution in its analysis and conclusions so that the market’s current development is not hindered. The international roaming market has been changing significantly in recent months, due to technical progress in mobile communications (traffic control, possibility of redirecting calls, etc.) as well as the change in the very structure of the market (creation of different alliances, etc.).

These changes are going to have a major impact on competition between mobile operators, which shows that this market is prospectively competitive. Therefore, any premature concerted regulatory action will seriously harm and prejudice the proper development of this market now and in the future. 

2.6.- Proposal for additional line of work

On different occasions since the new regulatory framework was approved, Telefónica has expressed its concern with regards to the proportionate application of the new framework. In spite of this concern, Telefónica believes that a satisfactory effort of analysis has not been made to in order to guarantee that this will be the case.

We have proposed – so far and to no avail – a line of work that promotes concepts such as ROA or that go further into the analysis of costs and benefits, specifically by analysing to what extent the economic incentives for investments in new services and infrastructures are being affected. We believe that this work is essential for the new regulatory framework to be properly implemented. Therefore, Telefónica is once again compelled to recommend that this line of work be established, since it considers it to be a key aspect for properly steering the revision work of the document on remedies.

3.- Conclusions

In our opinion, the proposed work programme is more focused than the previous year’s, certainly due to the experience obtained in recent months. Telefónica encouarges the ERG to continue along these lines, by setting the objectives sought – and the approximate timetable – for each item of the work programme as clearly as possible.

Telefónica is also encouraging ERG members – as it did last year – to continue and to increase the dialogue with market players using all possible means, an exercise to which a well-structured work programme will surely contribute. The contents of this should feature important issues for the sector, such as the way in which the ERG is planning to organize the corresponding work (for example, the structure of the working groups, their composition and terms of reference, if need be), the public consultations that have been scheduled for every item of the work, and the significance and implications of the various status of the documents to be submitted (in particular for the Reports and PIBs as well as the differences between all of them).

Moreover, Telefónica is encouraging the parties involved to come up with a solution that puts an end to the confusion that has prevailed over the past two years regarding the co-existence of the ERG and the IRG, consolidating in one single group - the current ERG - the structure for co-operation between the NRAs and the European Commission. 

Telefónica would also like to draw attention to the importance of ensuring that the documents produced by the ERG are carefully drafted, since they convey major signals and expectations regarding future actions which may distort the environment.  For example, reference to “naked ADSL”, whose definition and implications Telefónica is unaware of, should be avoided.  Thus, Telefónica would like to recall once again the need to be consistent with the balanced and deregulatory spirit that governs the new European regulatory framework.

Finally, Telefónica would just like to express its willingness to co-operate with regards to all the activities scheduled for the 2005 work programme, with the final request that these activities truly contribute to the development of new services, innovation and growth of the market in its entirety.
PAGE  
5

_1167134567.doc


�












