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mobilkom austria AG & Co KG comments to the proposed

ERG-IRG Work Program 2005 
mobilkom austria welcomes the opportunity to submit comments on the consultation of the 2005 ERG-IRG Work Program and would like to make the following comments:

General aspects

Article 1 FD states as one of the goals of the New Regulatory Framework the “establishment of a harmonized framework for the regulation of electronic communications services and networks” within the Common Market. 

From mobilkom austria’s point of view, the goal of harmonising regulatory conditions for electronic communications services and networks within the Common Market does not stop at the point of the harmonization of generic market analysis rules and application of generic remedies principles. In fact, the achievement of the goal (harmonized regulatory conditions) will be measured on the very facts, e.g. the factual differences between mobile termination rates of operators of different Member States, that operate under equivalent conditions. Differences between the mobile termination rates (or the glide paths to a general market price) should only be allowed if there are differences in the relevant parameters. 

For example: if in country A all parameters (e.g. population density, topography) are equal/comparable to country B except for a higher number of mobile networks it is not justified for mobile network operators in country A to have lower termination rates then the operators in country B. It would seem more logic for the termination rates in country B to be lower than those in country A, since the same amount of traffic load is shared between a lower number of network operators giving the operators higher economies of scale. 

mobilkom austria would therefore like to see the ERG/IRG work not so much on the harmonization of the general rules of regulation (e.g. for market analysis or remedies obligations) but focus its work more on the goal of a factual harmonization of the rules of play for operators within the Common Market (e.g. termination rates). 

Market definition, market analysis and remedies

mobilkom austria fully supports the idea of a comparative analysis of notifications according to Article 7 FD and the examination of the links between the outcomes of market analyses and remedies applied. However, mobilkom wants to point out that not just the outcome of the market analyses and the remedies applied is important, but also the examination of the way in which markets were defined in different Member States.

Although the Commissions’ “Recommendation on Relevant Product and Service Markets” differentiates between three (wholesale) mobile markets, the commission never defined those markets exactly the way article 15 FD implies (by applying the proper quantitative economic tools (HM-Test). It rather seems that the Commission only brought forward qualitative arguments to sustain its’ “definition” of these three wholesale mobile markets. 

According to article 15 FD, the proper market definition would have had to be done then at least by the national regulatory authorities (“national regulatory authorities shall […] define relevant markets appropriate to national circumstances […] in accordance with the principles of competition law”). However, to the knowledge of mobilkom austria, no NRA has so far really conducted a full-blown (i.e. quantitative) HM-Test in respect to these markets. 

Since the ERG will soon restart the market definition discussion (as part of the review of the Recommendation on Relevant Product and Service Markets) it seems to be advisable, that it is made sure that before restarting abstract, purely qualitative discussions about the definition of these markets, clear commendations to carry out HM-Tests are set by the ERG. These commendations should advise the NRAs not only to fully carry out HM-Tests on their national markets; the commendations should also set detailed rules how to carry out  HM-Tests and by that means make the outcomes comparable between the different member states. 
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