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17 January 2005

Professor Heinrich Otruba
Adviser – ERG Secretariat

Information Society Directorate General 

Avenue de Beaulieu 24

European Commission

B-1160 Brussels

Dear Professor Otruba,
CONSULTATION ON THE ERG – IRG WORK PROGRAMME 2005
This letter contains O2’s comments on the ERG’s proposed Work Programme for 2005.  

O2 is pleased to see, once again, a joint work programme of the IRG and the ERG.  Since the two bodies have largely the same membership it is clearly sensible for their work to be co-ordinated.  However, O2 remains puzzled and a little concerned that national regulatory authorities still find it necessary to work through two distinct bodies at the EU level.  Since the formation of the ERG it is unclear what useful role a separate body such as the IRG retains.  Indeed, the presence of two separate bodies is confusing.  It is tempting to conclude that the IRG exists largely to avoid the formal procedures that the ERG must follow, notably the need for public consultations.

First category items

O2 believes it is too early to consider revising the Common Position on the application of remedies.  The ERG only finalised the first version of this document on 2 April 2004 and so far only a small number of Member States have notified the results of their market analyses.  O2 submits that the ERG should not look again at the Common Position until at least the majority of market reviews have been completed.  It is also premature to think about revising this document until there is some experience of the results of imposing remedies.  In practice, this might take years to observe, but at the very least it would be helpful to have one or two years’ experience of the impact of remedies.  In view of this, O2 believes that this work item should be put back to 2006 at the earliest.
Second category items

According to the Work Programme items in the second category ‘relate to legal requirements of the European Commission to adopt certain documents’.  In that context O2 can understand the ERG’s intention to opine on the Recommendation on Relevant Product and Service Markets and the Commission’s consultation on reviewing the scope of the Universal Service.  
However, O2 is not aware of a legal requirement on the Commission to examine the practical scope of Article 5.1 of the Access Directive.  In view of that, it seems odd to include this work item as a second category item.  It is also unclear what the ERG’s intention is towards this work item.  If the intention is to clarify the interpretation of Article 5.1, this is not something that the ERG is best placed to do.  The ERG and its members have valuable practical experience of the operation of the New Regulatory Framework but questions of legal interpretation should be left to the Commission and, ultimately, the Courts.  Alternatively, if the ERG intends to give its opinion on what powers it believes regulators should have to ensure end-to-end connectivity, and, therefore, give an opinion on the adequacy of Article 5.1, this is a question of changing the law, which is an entirely separate matter.  If this is the ERG’s intention, the timing of the work item seems premature since the Directives are only due for review by July 2006.     

Third category work

O2 recognises the importance of the ERG’s members sharing experiences and publishing guidance on their approach to regulating.  O2 also understands that these activities are likely to ‘consume a significant amount of resources’.   It is therefore important for the ERG to be clear on the purpose and value of activities in this category, so as to target its limited resources to best effect.  
The Work Programme identifies four third category items: (i) an IRG snapshot on mobile termination rates; (ii) establishing principles of implementation and best practice on retail minus; (iii) establishing principles of implementation and best practice on current cost accounting; and (iv) a report on common problems and possible solutions in relation to price transparency.  Of these work items, the latter three have an apparent useful purpose because they will lead to guidance that is helpful to industry and regulators or a better understanding of problems and possible solutions.  The snapshot on mobile termination rates does not, however, have such an obvious purpose.  A comparison of prices on its own and without a context has little information value – it does not help to identify whether there is a problem that requires regulatory intervention, nor does it offer guidance on regulatory solutions.  Before undertaking this work item the ERG should consider carefully the purpose and value of it and re-examine whether it is of sufficient value to warrant inclusion in the Work Programme.    
I trust you will find these comments helpful.

Yours sincerely
John Blakemore
European Regulatory Manager
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