Fastweb’s comments on the ERG Draft Common Position

‘Next Generation Networks Future Charging mechanism/ Long term termination issues’

Executive Summary

Fastweb welcomes the opportunity given by ERG tmroent on the crucial issue of designing
appropriate regulatory policy on interconnectioargiing mechanism in an all-IP world. Although it
may prove as an effective solution to solve curtiesties connected to the distorsive asymmetric
termination fees between mobile and fixed netwoperators — a critical issue for the future
development of the telecommunication markets in-Btastweb believes that the introduction of a
pure B&K model not taking into account of the catrand future structure of the IP ecosystem may
raise some critical issués.

In fact, by completely eliminating termination fe@spure B&K regime may cause other distortions
deriving from incorrect economic signals on theueabf the network and not allow operators who
invest in networks to recover their costs. In gahetraffic between two telecommunications
operators with direct access to customers is bathrie customer generally generates the same
amount of outgoing and incoming traffic).

Thereby, in this scenario, a B&K mechanisms woulovp to be effective to eliminate distortions
deriving from termination rates of one operator ahhimay not be cost oriented (as is currently the
case for mobile operators). Nevertheless, in ta&lagénario of convergent voice and data offer made
possible by the VolP protocol, there are pure seraperators providing over the top VOIP services
(eg. Skype, Vonage) to consumers who would terraitlagir traffic over infrastructures built by
other network based operators basically for free.

Currently (and this is the case also for IP netwjrkermination services still imply a cost for the
receiving network, especially in terms of capaatipcated to allow the traffic to reach the end-
customer. Therefore, in situations where traffictenged between two operators is more or less
balanced (ie. the benefit received for outgoinffitras compensated by the costs borne for incoming
traffic), a “pure” B&K mechanism without compensgatifor traffic imbalances would be perfectly
efficient.

On the contrary, when there is a significant imbeéa of volumes, the B&K scenario would
determine competitive distortions, Fastweb feas$ By not taking into account such existing traffic
imbalances and the different types of operatorvignog services in an IP environment may send
wrong signals to operators in the market, thergbgting allocative inefficiencies.

! Detailed motivations for statements at point a)exensively treated in answers to Question n.dlZarwhile on point
b) see answers to Question 4 and 5.
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At the same time, Fastweb believes that in turis, ithlikely to weaken incentives for operators to
develop QoS guaranteed voice services over IP,fwither damages to consumers.

In principle, Fastweb believes that the positivie@t in terms of level playing field and consumer
welfare that may derive from the implementatiorad&K regime may be equally reached through
the harmonization of the methodology adopted by NRAdetermine truly cost-oriented termination
rates based on adequate efficiency parametersdotbrfixed and, even more importantly, mobile
operators. In particular, the distortions deriviligm excessive mobile termination fees must be
eliminated rapidly.

If these distorsions are eliminated, the mainteaaotc a value for termination creates the right
incentive for operator to invest for the delivefygoaranteed QoS service in the IP environment.

Therefore, should a B&K model be opted for, it dddae implemented:

a) rapidly, i.e. without waiting the process leadimg gymmetry among fixed and mobile
operator termination rates, in order to prompthd afficiently address the fixed-mobile
distortive subsidization.

b) solely among infrastructured network operators, neg a value for termination should be
kept for non-infrastructured service operators wghto terminate their services on
traditional network;

c) taking into account existing traffic unbalances westn different types of operators,
envisaging a compensating mechanism through whpghrabors which are net receivers of
traffic would be able to charge capacity-based tedyg for exceeding volumes for exceeding
volumes through a capacity-based .



Introduction

Today, interconnection agreements for voice sesviaee in place between telecommunications
operators (fixed and mobile) who have their ownmaek with direct access to end customers to
allow their customers to call users connected thffarent operators’ network as well as to allow
users on other networks to call their own customgypically inbound and outbound traffic to/from
a single customer is balanced in terms of volurttesrefore should termination fees be symmetric
we would have a “de facto B&K” in place as whatleaperator pays to other operators would more
be balanced by the fees it receives. Under theesturregime though, given the lack of cost
orientation of termination fees and the differerdtihodologies in place for determining the value of
termination of different categories of operatorg ¥ace the situation in which some operators
(typically mobile operators) are able to not ordyfully recover their costs but also make unjustifi
extra profits whereas other operators (typicalkedi alternative operators) are not even allowed to
recover their costs.

In this context we recognise that Bill & Keep mapyde an effective and simple solution to solve

these competitive distortions and allow for a meffective level playing field between operators as
it would avoid situations in which, due to mobitrrhination fees being far above underlying costs,
fixed operators end up “financing” mobile operatongroducing relevant distortion and jeopardising

the development of sustainable competition. Sgttiearminations fee to zero appears as a
straightforward and effective solution that woultnmediately solve any disparity of treatment

between fixed and mobile operators in the levetadt recovery allowed eliminating the need for

NRAs to verify termination charges

Nevertheless, this approach makes sense and igappl to situations where traffic exchanged
between two operators is balanced (ie. the beresféived for outgoing traffic is compensated by the
costs borne for incoming traffic).

On the contrary, in situations where there is aiBgant imbalance of volumes, the B&K scenario
would introduce different competitive distortiorssnce network operators who receive more traffic
than they send would bear costs without receivingopaespondent benefit. On the other hand,
operators who generate the traffic receive a bengfout bearing in exchange any cost. We believe
that such traffic imbalances may actually becomeenmnelevant in the IP environment and as such, a
pure B&K regime may lead to dangerous market distas.



Question 1 (Section 1): Do you agree that in a multi-service NGN environment, in which different
services use a shared transport layer, different interconnection regimes for different services could
create arbitrage problems? If yes, could you describe the problems that you foresee or that have
already occurred. If no, what prevents these arbitrage problemsin your view?

Fastweb agrees that in the transition from trad#@ionetwork to the IP-based network different
interconnection arrangements might favour arbitrgdenomena between regulated and non-
regulated services, such as unmanaged VolP. As feBagnises, the main feature of an IP network
is the separation between the infrastructure aadéhnvice layers. Unlike traditional networks, wher
only network operators were able to provide voiod ather services, the IP environment allows
independent third party operators that, with litleno infrastructure, taking advantage of existing
peering agreements, can offer unmanaged voice IBveervices at a national or even international
level, in competition with voice services providey infrastructured network operatoiherefore,
operators such as Skype and Vonage are able to takdvantage of network deployed by other
operators for terminating voice calls at zero cost. Since the cost of the network deployed to
allow direct access to the end customer is obvioyshigher than zero, it means that these
“service” operators rely on investments made by thid parties to provide their services.

However, Fastweb believes that focusing on the emogntioned arbitrage phenomena in order to
identify the most efficient charging mechanism in all-IP context may lead to the wrong
conclusion. In fact, whereas the impact of arbgragplemented by VoIP operators is substantially
limited by the different quality provided by unmaea servicewis a visthe quality provided by
Telcos on traditional networks and, in the futahepugh end-to-end off-net managed VOIP services,
the main anti-competitive issues related with icd@nection regime in existing and future NGA
networks remains the network operators’ incentigerdise rivals’ costs by leveraging on the
“termination monopoly. In this context the current asymmetry betweendizad mobile operators
termination rates introduces further distortionresenting a “de facto” subsidy flowing from fixed
operators to mobile networks.

B&K, free riding and development of “guaranteed qudity” VolP services

As highlighted above, although Fastweb recognisasthe adoption of a B&K charging mechanism
would certainly address arbitrage phenomena as agelhe more relevant competitive distortion
highlighted, it should be taken into account asight also pave the way for “free riding” behavisur
by unmanaged VolP service providers. Indeed, ir&K Bcenariq VoIP service providers would be
able to interconnect with network operators terrngacalls on traditional networks or through
managed services at “zero charge”. As such, Volceproviders would be able to deliver quality
services in direct competition with network operatat a lower price, exploiting the investments
borne by the latter and leaving the infrastructaperator to bear all the costs of deploying and
maintaining the network. The free riding phenomenauld put service providers in the situation of
enjoying an unjustified advantagis-a-visnetwork operators.

2 See WIK on the persistence of termination monapoly
3 See WIK Report The Future of IP Interconnection: Technical, Ecommyrand Public Policy Aspec¢ts2008, p. 117-
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Moreover, in a forward-looking perspective, a pB&K may end up discouraging the development
the provision of services at guaranteed qualityossrnetwork$. Under a B&K regime, non
infrastructured VoIP operators would be able tonieate their calls at zero cost on managed VOIP
developed by network operators The relevant investanborne by infrastructured operators would
generate the same advantage for the operatormtias the investment as well as the others. At the
same time, the non-infrastructured VolP operatot, raving any investment to recover, would be
able to set an extremely low price for voice sea¥sgjcputting pressure on the retail price of the
infrastructured operator, who would not be abledoover its investments in the retail market. In
such a scenario it is likely that unmanaged, lowlityy voice over IP services will become the
facto standard

Therefore, should a “pure” B&K regime be adoptethaut taking into account the context described
above, it might generate negative effect on thelgipy of network operator to invest as well as on
future development of VoIP services market. Unther ¢onditions described aboveaintaining a
value to the termination on traditional as well as IP networks appearsntlost appropriate tool to
determine a level playing field between VolIP sesviproviders and vertically integrated
PSTN/PLMN/managed VolP operators, and to allow tlexelopment of higher quality voice
services for the benefit of end users.

In such a scenari@ rapid transition towardstermination rates based on effective “incremental
costs” so to reach a “symmetric model” of interconnectabvarges between all kind of operators as
indicated by the European Commission in the “Recenmfation on the Regulatory Treatment of
Fixed and Mobile Termination Rates in the EBppears to be the most effective answer to
regulatory issues raised by the termination modele.g. the fixed-mobile subsidy as well as the
“raising rivals cost” issue’. Moreover, as maintained by the European Commissibe,
implementation of a tight regulation both on fixadd mobile operators will probably result ‘i
significant reduction of termination rates from pemt levels [which] might create appropriate
incentives for voluntary inter-operator agreemengmd consequently Bill and Keep type
arrangements could evolve naturdlf/

* See WIK, Net Neutrality implications for Europe) the adoption hump of a differentiated QoS busimeedel.
®> EVIDENCE (INDIA — art. Scott Markus from WIK).

® See the “Commission staff working document on tbguRatory Treatment of Fixed and Mobile TerminatiRates in
the EU “, pag. 29, available at:

http://ec.europa.eu/information_society/policy/ecaftioc/implementation_enforcement/article_7/explanatnote.pdf
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Question 2 (Section 1 & 2.2): What is the influencef the separation of transport and service
for the interconnection regime and in particular the charging mechanism and in what way are
NGNs and BaK related?

Fastweb shares ERG’s view that the evolution tosd@&A will be crucial for the insurgence of
“service aware” and/or “service agnostic” netwolrk.particular, we agree that this evolution will
have a relevant impact on the definition of “seevinterconnection” and its charging mechanism.

As recognised by ERG, “service interconnectiong.(ithe capability to deliver end-to-end “QoS
guaranteed” services across networks) is a muche ncomplex environment than “transport
interconnection” (the simple, “best effort” IP cautivity) since it involves technical and
commercial agreements between network operatongelisas between a content/service/application
provider and a network operators on SLA, econoraimddions and logical interfaces. Indeed, in the
IP environment such service interconnection wiule critical to allow the development of those
services for which - like voice - users will expght same quality experienced in the traditional
environment.

Positive impact of maintaining QoS management folPvhas been analysed in the WIK study “The
Future of IP Interconnection”, which has concludeat guaranteeing quality and prioritization in the
provision of VolP will work well for consumers ams@rvice providers. Indeed, as pointed out in the
report: ‘the degree to which non-voice traffic is likelybi® slowed by prioritised voice traffic is not
likely to be a concern; moreover, the benefitsthar voice traffic (reduction of the risk of momewpta
overload of some circuit along a long path) areacfe

In order to guarantee the capability to manageterehd VOIP services across networks, specific
investments will be necessary. Therefore, the d¢ot@mectionpricing mechanism in an all-IP
environment should recognise a specific remuneratiofor the additional investments carried

out by operators for implementing service interconection and “QoS guaranteed” services in
order to minimize both end-to-end delay (reflecting botle twverage and the variability of delay)
and packet loss, enabling on IP the same qualdl ukers are accustomed to on traditional PSTN
networks..

As recognised by WIK"implementation of QoS between network operators probably depends on
non-zero payments’’ On the other end, as highlighted above, eliminatirey possibility to charge
termination fees for the provision of QoS IP vosmrvices will discourag€oS differentiation
preventing the improvement of current VolP servicestandard, the development of innovative
services and the development of a two-sided busisesnodel that can contribute to the
sustainability of NGA business modél

" WIK signals that the spirit of this suggestion @smfrom the work of Laffont and TiroleCompetition in
Telecommunicatidh(2000), who proposed that if regulators were ¢b Isroad overall caps on profitability, operators
would be motivated to implement efficient Ramseyit&ax pricing structures, namely pricing structutieat reflect the
degree to which demand is elastic in responseite oy themselves.

8 On the factors which can lead to the adoption ‘ofiferentiated QoS model” beneficial for consumeee Marcus, J.
Scott (2006) Framework for Interconnection of IP-Based Netwoksgounting Systems and Interconnection Regimes in
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Question 4 (Section 4.2): What is your conclusion on the relationship between the charging
mechanism and penetration, usage and price level ?

ERG claims that the introduction of B&K would le&al “significant higher usage and lower price
per minute that, with possibly higher prices of logage offers and slightly lower mobile ownership,
overall will lead to higher consumer and total veet’°.

We believe thateffective cost-oriented termination charges and symetry between fixed and
mobile operators would lead to similar results in €&rms of consumer welfare, without the
distortions introduced by a pure B&K model.

If B&K allows to reduce the price of outgoing calisis also true that costs will be likely recoedr

by operators via increased access fees. In othedswas the voice services increasingly become a
commodity, the value of accessing the network @®es and is charged for. On the other hand a
B&K solution for balanced volumes may effectivelgall to higher benefits for consumers by
eliminating current distortions deriving from noost oriented mobile termination rates and creating
a more level-playing field between fixed and molblgerators in offering fixed-mobile services.
Nevertheless, incentives to invest and adequatemeration of networks should be maintained as a
principle.This commoditization of voice servicesuwabe accelerated by the free riding phenomena
described earlier, as user would shift from sewviofered by the network operators at a cost to
services provided for a lower cost or for free nynanaged VOIP operators.

This would ultimately reduce the capability of ogers to apply price discrimination between
customers only interested in access and broadbemttas and customers willing to pay an extra
price for additional voice services as well as taintain cheap access rates for low-end users
interested in receiving rather than making calisyéfore leading to a generalised increases ofkacce
prices and a loss of consumer welfare.

The same positive result in term of lower outgooadjs prices, without the competitive distorsions
described above, would be achieved through symenetril cost-oriented termination rates, as it is
currently being experienced in several EU markieltowing the regulatory reduction of MTR and
FTR' In the USA, where a B&K system is in place, feesatcess mobile and fixed networks are
relatively higher than in Europe as well as the ARRhich operators are able to extract from
consumers.

the USA and the UKReport for the Bundesnetzagentur, Bad Honnefg20#vailable at:
http://www.bundesnetzagentur.de/media/archive/gR{f1.

° ERG Draft, p. 9.
105ee OFCOMWholesale mobile voice call termination, Prelimipa&onsultation on future regulatipiMay 2009,

available ahttp://www.ofcom.org.uk/consult/condocs/mobileaaith/summary/
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Question 5 (Section 5.1.3): How does BaK affect regulatory certainty and the risk of legal
disputes?

We recognise that a pure B&K approach could in thepuarantee a regulatory simplification by
eliminating the complex process of calculating apgproving termination rates. Nevertheless, as
highlighted in the Draft, setting the interconnentiprice of any service at zero may ultimately
introduce other kind of market distortion, bringitnage opportunities (between countries in which
B&K is adopted and countries with traditional CPMPmination models), lead to inefficient traffic
routing and inefficient network utilisation. On #®®® matters,regulatory intervention would
naturally increase.

Most importantly, it is not clear, given the currdramework,which legal basis might allow the
introduction of a B&K in EU , as existing regulation is firmly grounded in éditthed concepts of
cost-orientation of call termination prices. Theref the adoption of pure B&K would formally
introduce a new form of price control, currentlyt mmvisaged in the European Framework, which
can be easily exposed to legal challenge@n this matter, Fastweb believes that imposing&& B
with a “correction” for imbalanced traffic would bmore consistent with EU regulation and
underlying economic rationale of allowing cost neexy and non discrimination.

It should also be noted how it is not certain toathe possibility for pure B&K regime to sustahet
“proportionality test” needed by the European Framework. Indeed, aslisihteve, a generic B&K
interconnection regime would imply would on QoSfeliéntiationonly on voice servicewhich
might prevent the amelioration of current VolP seevstandard, the development of innovative
services and the adoption of a widespread syste@Qo8&f differentiation. “Proportionality” issues are
likely to increase as the the reduction of termoratrates requested by the EU Commission is
completed. On this matter, Fastweb thinks, consistenith the position held by the European
Commission, thata significant reduction of termination rates frokurrent levels might create
appropriate incentives for voluntary inter-operat@greements and consequently B&K type
arrangements could evolve naturdllyhereby avoiding possible legal challenges wutators.

Question 8 (Section 5.3.5): How would your business be affected by a move from CPNP to BaK?
Please explain the expected impact on prices, volume of supplied services and profit.

As a fixed operator non integrated with mobile gss, the most relevant advantage introduced by
B&K would be the elimination of the fixed-to-mobiseibsidy currently in place.

In order to be effective thouglB&K for balanced volumes should be implemented rapmlly,

possibly within the current round of market analyss, so to reach immediate benefits for
competitive market players and consumers. As arraltive solution, the same positive results
would be achieved through the achievement of symymegtween fixed and mobile termination

1 See J. Scott MarcusiP-based NGNs and Interconnection: The Debate irofe, Communication and Strategies, no.
72, 4" quarter 2008.
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rates, making it unnecessary to introduce a meshasuch as a pure B&K that, as explained, may
introduce further distortions.

As explained earlier, a pure B&K mechanism, woudgibally remove any value for use of networks
to provide voice services and would remove any ecoa signal for additional investment on
networks and the discrimination in terms of usafjthe network (meaning that if an operator has a
greater usage of the network it should sustaireatgr cost). Also, current pricing packages based o
standalone access with pay per use voice servareadditional charge for voice services) would
disappear leading inevitable to bundled offers aifegs plus voice. This may lead to less customer
choice and increased prices for customers whogfample, are not interested in voice services
bundles. In the exiting scenario it is still po$sibo offer differentiated prices for standaloneess
and for access bundled with voice services — thezedffering lower access prices to customer not
interested in voice services or to low-end custem&hould a B&K regime be introduced, the
competition with non infrastructured VOIP operatarsuld make it impossible to attach any value to
voice, therefore leading to increased prices foeas services for all the users.



