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ECTA’s response to the ERG’s consultation on an addition of a cable network access chapter to the Common Position on wholesale bitstream access

4th April 2004
1. Introduction

The European Competitive Telecommunications Association (ECTA) is the leading pan-European pro-competitive trade association for electronic communications companies that seeks to encourage market liberalisation and competition. 

ECTA welcomes the contribution of the ERG towards understanding the technical capabilities of cable TV networks and their scope for interconnection with other operators.  This analysis is an important complement to the existing work of the ERG in clarifying the concept of bitstream access and confirming the technical feasibility of providing this access over cable. 

However, ECTA believes that there are some additional considerations that are needed with regards to the market definition and how bitstream cable access relates to the wholesale broadband access market. 

ECTA and its members are in a good position to comment on both demand and supply side aspects of the market, and this will form the basis of what follows.

2. ECTA Primary Issues

Whilst ostensibly cable bitstream and DSL bitstream may appear to be functional substitutes allowing for the provision of similar retail services, this substitutability is in fact limited in several important ways, specifically:

· The geographic scope of market: cable is usually only available in limited regional areas whilst DSL is typically available on a national basis, and improvements in technology continue to expand availability. This means that an operator wishing to provide services over cable might need to reach separate agreements with a number of operators and use a number of different standards thereby making it harder for an alternative operator to achieve scale economies. Even after reaching such agreements, a provider relying on cable would be unlikely to match the reach of competitors relying on DSL. This gives an inherent advantage to a DSL provider contributing to its dominance in broadband provision on a national basis.

· Product substitutability:  whilst there may be similarities in DSL and cable consumer offerings, cable is less suited to the provision of services for businesses. Cable is not designed for and only infrequently passes business premises. Moreover the ability in practice to guarantee quality of service is not apparent making it less suitable for high-end services. Cable might be more suitable for consumers than businesses, but supply to the consumer market is typically more reliant on scale and widespread coverage, characteristics where cable trails DSL as discussed above.

These differences of scale and scope can be seen in the way in which broadband markets have developed across Europe.  Cable’s early lead was quickly eroded almost everywhere by DSL. This may have been partly  because regulators obliged third party access to DSL and the consumer reacted positively to the choice, investment and innovation that resulted, but may also be due to the inherent advantages offered by nationally provided DSL as described above.

It is true that over time some of the issues concerning quality of service and standardisation of cable technologies may be resolved e.g. as cable operators upgrade their networks to EuroDocsis2, which is itself a reaction to the rapidly increasing quality of DSL based connections brought about as entrants begin to adopt line sharing and LLU. However, it is unlikely in the medium term that cable or other technologies will be able to match both the geographic ‘national’ reach and technical capabilities of DSL.  ECTA therefore believes that a distinction can continue to be made between the market for DSL broadband access and its hypothetical equivalent on a cable TV network.

There is a good reason for favouring DSL bitstream as the most suitable remedy to encourage the development of sustainable and effective competition as is required in the framework: unlike cable, bitstream DSL provides a clear ladder of investment opportunity leading through to local loop unbundling. This means that operators can develop scale and use that as a basis for expanding their network reach and achieving much greater levels of differentiation (through LLU), which is vital as the market matures (a process beginning to occur in some countries it seems). 

There is also a practical reason as to why a focus on DSL bitstream is more important in the immediate term than cable. ISPs often find themselves amortising the costs of a DSL modem over a period of years, and switching a customer to cable would incur and new equipment costs and require the writing off of the DSL modem costs. This means that initially, any demand for cable bitstream would be likely to be limited to new customers. 

Nevertheless, it would be wrong to exclude something from the relevant market simply because no wholesale product had been provided previously.  Some alternative network operators and ISPs have in the past sought access to TV networks.  Markets where cable is present often saw broadband services emerge more quickly, and there was a desire to offer consumers a choice of service irrespective of the underlying infrastructure.  Given the prevailing regulatory framework, the only third party access put into effect was through commercial negotiation and it more resembled resale than bitstream access.

3. Conclusion

In summary, ECTA believes that market conditions suggest that in most countries DSL bitstream and cable bitstream should be considered as separate markets, with a focus for reasons of principle and practicality on applying regulation to the national market for broadband origination through DSL. However, were the Commission or regulators nonetheless to find that cable and DSL bitstream or some submarket thereof were substitutes and thus in the same market, ECTA considers that there would still be strong evidence against effective competition in the market and thus remedies would still be required – again perhaps with a focus on DSL for the reasons stated above. The need for continued regulation even where there is a relatively strong cable presence is demonstrated by the fact that, despite being overtaken by DSL and receiving requests for access, few cable TV operators have voluntarily embraced third party access on a commercial basis.  This suggests that were regulators to cease regulating access to the incumbent’s network there is a very strong likelihood of a duopoly emerging with the resulting lack of pressure on prices and innovation.  

ECTA believes that it is unlikely in the medium term that cable or other technologies will be able to match both the geographic ‘national’ reach and technical capabilities of DSL.  In particular, a provider relying on cable would be unlikely to match the reach of competitors relying on DSL, in order to provide broadband services to retail business customers.

The interest in discussing “access to cable TV networks” is now very much driven by incumbent operators and complements a similar move they are making to discuss “access to content” and their willingness to accept state aids (“access to government money”).  ECTA would in general encourage the ERG and governments to maintain their attention tightly focused on “access to national broadband-capable networks”.
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