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France Telecom welcomes the initiative of the European Regulators Group (ERG) to open the debate on this important issue of the Wholesale Broadband Access via Cable. Considerations about wholesale broadband access are at the heart of the development of the Information Society and as such contributes to the process of the i2010 initiative. 

The ERG’s approach is legitimate since the definition of the relevant market 12 specifies that “other wholesale access provided over other infrastructures” are covered by such relevant market “if and when they offer facilities equivalent to bit-stream access”. France Telecom is aware that the ERG’s purpose is to focus on the “technical aspects of providing wholesale broadband access via cable in the light of the new European electronic communications networks and services regulatory framework” and to define the access points of the cable networks. However, France Telecom will only discuss hereafter the scope of market 12 and the consequences of the principle of technological neutrality applied to this market. 

1- The technological neutrality principle has to be applied
The electronic communications regulatory framework points out the necessity that “national regulatory authorities take the utmost account of the desirability of making regulations technologically neutral”
. By the way, France Telecom agrees with the need “to analyse whether broadband access over cable is indeed equivalent to that provided by DSL”. In any case, the ERG should avoid to favour a definition of a too narrow and artificial intermediate product which would increase arbitrarily regulation of a particular infrastructure. During the market analysis assessment process, the NRAs should take into consideration not only the solutions provided by the use of the DSL operators’ infrastructure but also alternative infrastructures available on the market such as cable networks.

In doing so, the ERG will avoid the risk to discriminate between the different technologies. 

2- The development of multiple broadband platforms offers an opportunity to foster competition at infrastructure level

NRAs have a huge responsibility to spur competition on broadband access market and to encourage investments on new technologies, particularly through a clear regulatory position reviewing in time the market analysis and reconsidering the regulatory obligations on the corresponding wholesale market. Taking a forward looking approach a number of new technologies will exist on the broadband access market in the middle term, which will provide a wide range of differentiated retail offers for the great benefit of consumers. When those technologies such as e.g. xDSL, WiFi, Wimax, 3G, PLC, WLL have been rolled out, it can be expected that the retail market will be effectively and fairly competitive. 

In this case, a new market analysis would conclude on the necessity to withdraw obligations where competition is present at the wholesale level. In other words, by forbearing from regulating those new and multiple platforms, the regulator will foster investment and by the way will achieve its goals to intensify competition and the welfare of consumers. 

3- As long as competition at the retail market is not effective, a wholesale bit-stream access needs to be regulated 

According to the electronic communications regulatory framework, the market analysis assesses the level of competition at the retail level first. It is acknowledged that in most countries of the European Union, the retail broadband access market is shared between incumbent operators, alternative operators using unbundling of the local loop to develop their own retail offers or to resell wholesale broadband access to other alternative operators, ISPs using wholesale or resale offers and cable operators. In any case, the retail offers are mainly built either on DSL infrastructure or cable infrastructure. If the retail market is not effectively competitive, or if an SMP operator at the wholesale level could leverage its market power leading to SMP at the retail level, or if it appears that the retail competition happens only thanks to regulation at wholesale level, then it is consistent with the regulatory framework to intervene at the wholesale level. However, such regulation at the wholesale level has to be proportionate and has to take into account the presence of alternative infrastructures and other existing wholesale offers. 

That is the reason why France Telecom considers that as soon as cable networks are providing retail broadband access services and pass a substitution test taking into account switching costs, terms of the commercial offer, etc., the scope of market 12 has to include clearly cable networks and not only the wholesale DSL offers based on PSTN infrastructures. Otherwise, the non inclusion of cable networks in market 12 would be in contradiction with the technological neutrality principle and amount to a distortion of competition to the detriment of DSL networks. Regulation should not be a tool to discriminate and to trigger adverse effects on the functioning of the market. Nevertheless, any imposition of remedies on cable networks is linked to the assessment of significant market power from cable networks operators. 
France Telecom would like to mention that the lack of “technical, practical and economic feasibility for cable operators to offer facilities equivalent to bit-stream access”, which is an argument often opposed by the European Commission’s Article 7 Task Force, can be solved by the upgrade of cable networks in order to make them available for wholesale broadband access. The fact that cable networks are considered as non providing facilities equivalent to bit-stream access may not be a receivable reason to exempt them from providing this wholesale offer if they fall under an SMP classification. Indeed, at this point, it is necessary to recall that upgrades have been also necessary on PSTN infrastructures. PSTN as well as cable networks have not been built at the origin to provide broadband services neither at a retail level nor at a wholesale level. 

In any case, if a wholesale bit-stream access is mandated on cable networks
, France Telecom supports the ERG when it considers the four criteria given at page 8 point 1.6 of the consultation document as following:

· a high speed access link to the customer premises,

· transmission capacity for broadband data in both direction enabling new entrants to offer their own, value-added services to end-users,

· new entrants have the possibility to differentiate their services by altering (directly or indirectly) technical characteristics and/or the use of their own network,

· bit-stream access is a wholesale product consisting of the access link and “backhaul” services of the (data) backbone network (ATM, IP backbone).

The electronic communications regulatory framework needs to be implemented in a timely and fair manner across the Members States for the benefit of the European consumers. In this context, wholesale broadband solutions would allow the development of new and innovative electronic communications services. Thus it is important on one hand to guarantee access to broadband infrastructures and on the other hand to favour the roll-out of alternative infrastructures. This double aim can be reached by considering the regulation of market 12 in a well-balanced way, by favouring investments in new infrastructures and by guaranteeing a fair level playing field between the different technologies in competition.

� Article 8.1 of the Framework Directive 2002/21/EC


� Access was mandated on the cable networks owned by France Telecom but operated by other cable operators as early as 1998 (ART decisions 98-845 and 98-844) for Internet and telecommunications services.
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