VODAFONE GROUP COMMENTS ON ‘ERG COMMON POSITION ON THE CO-ORDINATED ANALYSIS OF THE MARKETS FOR
WHOLESALE INTERNATIONAL ROAMING’

1. Vodafone is grateful for the opportunity to provide brief comments on the ERG’s Common Position on Wholesale International Roaming (‘ERG Position’). 
2. Both Vodafone Group and individual Vodafone operating companies have discussed general developments in the international roaming market, such as the recent launch of Vodafone Passport
, with the Commission and individual members of the ERG on other occasions in recent months. We do not attempt to do so in any detail here. We would note, however, that although the ERG Position makes no reference to recent developments on the retail market, these are relevant to a proper understanding of incentives in the wholesale market. For example, the emergence of ‘flat rate’ retail tariffs for international roaming in Europe in recent years has meant that buyers of wholesale services have much stronger incentives to seek lower wholesale prices wherever they can
. As the Commission has itself recognised, the combination of such retail market developments, innovation in technological enablers such as traffic direction and the opportunities afforded by corporate activity which has produced pan-European alliances and groups mean that all European national wholesale markets for roaming exhibit vigorous competition today. This is likely to intensify further in the foreseeable future.  
Market definition

3. Vodafone agrees with the Common Position’s tentative conclusion in paragraph 34 that ‘it could be argued today the relevant product market encompasses all MNOs in a given country’. 
4. This is the only possible conclusion once it is recognised that foreign MNOs can buy fully substitutable wholesale roaming services from any of the network operators within the national market in question. Each and every individual network is dispensable in the presence of effective substitutes.

5. Mobile operators are self-evidently strong substitutes in the provision of domestic services within a particular national market and both the Commission and members of the ERG have rightly already defined the relevant domestic market (for example, for wholesale access and origination) as consisting of all network operators within a particular national market. The reasons for doing so in the case of domestic wholesale services apply equally in the case of wholesale international roaming
. 
6. The European Commission has attempted in the past to suggest that international roamers demand ‘better’ coverage than domestic customers (and that international roamers will therefore regard different networks as complements rather than substitutes). There is no evidence to support this assertion and it is in any event not sufficient, in itself, to arrive at a different conclusion on market definition
. Minor differences in network coverage are clearly not sufficient to exclude substitutability but are simply evidence of competition between differentiated services.
7. It is also clear that foreign buyers can dispense with individual suppliers within a particular national market – as clearly evidenced both by the fact that (a) many recent pre-paid and data roaming agreements are held with only a sub-set of the operators who might in fact be able to provide such services and (b) recent evidence from the Commission’s own investigations into the UK and German markets reveal that a significant number of operators did not conclude roaming agreements for post-pay traffic with all operators in those markets. 
8. When foreign operators do contract with all operators in a national market, this is not evidence as to lack of substitutability. On the contrary, this is readily understood by the need of the foreign operators to maintain a credible option to switch traffic between networks
 or by their incentives as a seller of wholesale services to the operators in that national market. In Vodafone’s experience most operators today appear to buy the majority of their roaming services from one or perhaps two operators even if they contract with all.
9. The ERG is right to note that operators are not able to direct 100% of traffic using current SIM-based technologies (although Vodafone believes the proportion of traffic which cannot be switched is now very small indeed). But the ERG is wrong to ignore the possibilities of the termination of agreements or the blocking of traffic under existing agreements as being alternative means of disciplining uncompetitive suppliers. The fact that these methods are rarely exercised and are a matter of last resort does not mean they do not represent a credible feature of negotiations between buyers and sellers in these markets, nor that they are not relevant for the purposes of the SNIPP which hypothesises about price increases which have not been observable in these markets. It is important that NRAs consider the cumulative strength of the various options available to buyers in wholesale roaming negotiations rather than suggest that any single option must in itself be sufficient to render the SNIPP unprofitable (although Vodafone believes this is in fact the case here).
10. The ERG also ignores the fact that foreign operators need to be able to switch only a sufficient proportion of traffic for the ‘critical loss’ to constrain pricing of an operator and for that operator to be part of a broader market under the SSNIP test. This is simply a restatement of the uncontroversial observation that marginal customers in markets will be able to constrain prices for all customers (both marginal and infra-marginal) provided that suppliers cannot effectively price discriminate between the two types of customer. The market in these circumstances will be defined broadly and all customers will secure competitive prices even if only a proportion of those customers would switch in the event of SSNIP. This is precisely the position in the wholesale international roaming market.
11. Much debate between Vodafone and the Commission on this subject has been obscured by the Commission’s apparent belief that operators must be able to switch 100% of traffic in order for networks to be considered substitutable. Whilst there may be proper debate about precisely how much traffic should be switchable for pricing to be constrained, we consider it uncontroversial that the claim that this must be 100% is simply wrong. This point is so important that it merits clarification in the ERG paper.
12. The ERG also notes the significance of traffic ‘internalisation’ within corporate groups. This is a complex issue which merits further explanation. First, internalisation is clear evidence of switching (see above). But it is also clear from Vodafone’s analysis that internalisation represents a relatively small proportion of the traffic within the European wholesale market, with the result that internalisation is in itself evidence as to the contestability of most of the European wholesale market. 
13. Furthermore, it is quite wrong to assume either (a) that non-internalised traffic is thereby ‘unswitchable’
 or (b) that even if unswitchable, it is not thereby subject to competitive constraints. This last point is critical and returns us to the ‘critical loss’ discussion above. It is clear that mobile operators supplying the wholesale international roaming market cannot effectively price discriminate between traffic which is switchable and that which is not. All traffic attracts the same IOT. It is also clear that the lack of transparency within these market means that no individual supplier of wholesale services can know whether or how much of the traffic they receive from an operator such as Vodafone is, in fact, ‘switchable’. As a result, operators such as Vodafone can and do use ‘switchable’ traffic to secure a competitive price for all traffic, whether ‘switchable’ or not. 
14. Again, this is simply a restatement of the importance of  ‘critical loss’ in market analysis
. It is no more necessary for all traffic to switch in order to secure competitive prices than it is for all customers to be willing to change suppliers. Internalisation is a poorly understood issue of growing importance within the wholesale market and would benefit from more detailed consideration in the ERG Position.
15. Finally, the ERG Position refers to other Commission initiatives in wholesale roaming. Vodafone would note that in all of these initiatives (except the antitrust investigations into the UK and German markets in which the Commission is attempting to define markets more narrowly up to September 2003), and in many other decisions taken under the ECMR, the Commission itself adopts the same national market definition which the ERG now contemplates and which Vodafone supports
. The ERG Position might also note this since the NRAs are required to ensure that their approach to market definition is consistent with competition law precedent.
Dominance assessment

16. Vodafone agrees with the ERG’s reiteration that consideration of market shares cannot be determinative in any assessment of dominance. Again, Vodafone would note the Commission’s previous conclusion that “…there has been a strong movement in market share in a number of Member States …. Where the operator with the largest share of the wholesale roaming market is not the first GSM operator in a particular territory, this will tend to negate a finding of individual dominance.”
  
17. The ERG is also right to observe (in paragraph 40) that, in general, the wholesale international roaming market exhibits significant volatility. As with the other mobile wholesale market for access and origination, it is possible for new entrants to acquire market share rapidly since sales and acquisition costs are relatively modest when compared with activities on the retail market. Vodafone has provided individual ERG members with evidence of very significant year on year changes in traffic volumes and market shares which confirm that the wholesale international roaming market is subject to strong competitive pressures and that early movers do not enjoy sustainable or entrenched advantages. 

18. Paragraph 49 refers to the ability to sustain prices above competitive levels as being possible evidence of dominance. However, it is important to recognise, as noted earlier, that the wholesale roaming prices often differ between operators because roaming is a differentiated product market in which operators compete on a variety of non-price dimensions, including differences in coverage, supported services such as short code dialling and outbound traffic volumes. Such differences are perfectly consistent with effective competition between the operators in the provision of wholesale roaming services. There should be no expectation that prices are identical in this market, just as there should be none in other markets for differentiated mobile products. Wholesale pricing data that Vodafone has seen is entirely consistent with effective competition between differentiated providers on the same market. 
19. Critically, a proper examination of pricing behaviour needs to take into account the extensive discounting activity which is undertaken in the market and which clearly either allows rivals to gain share or to maintain share in the face of competitive pressure.
20. Vodafone would expect, therefore, that it would be very unlikely indeed for an NRA to find SMP (whether single or joint) in a wholesale international roaming market when they had not otherwise found SMP in the wholesale market for access and origination. 

Joint dominance

21. It should be uncontroversial that the ‘checklist’ approach to an assessment of joint dominance outlined in paragraphs 52-63 of the ERG position is itself incomplete and inadequate for a finding of joint dominance to be sustained. 
22. We believe there are elements of the checklist – the suggestion that roaming is a homogenous product in paragraph 58 and the assertion that wholesale demand is relatively stable – which are highly contestable as a matter of fact
.
23. The ERG itself recognises that disruptive 3G entrants compete on the same wholesale market, but ignores the additional impact of disruptive technologies such as WiFi in the future.

24. The ‘first view’ of paragraph 64 that ‘the aforementioned features are expected conducive to a supra competitive market outcome’ is therefore wrong, even on the basis of the limited analysis which the ERG has undertaken.

25. However, our greater concern is that the ERG’s checklist approach to joint dominance is not followed by a rigorous treatment of the Airtours considerations which are fundamental to any consideration of joint dominance under EC case law. The reference to Airtours in paragraph 55 is cursory and the analysis of the application of the criteria in paragraphs 66 and 67 equally incomplete. 
26. An NRA would need to consider a range of fundamental questions in the context of joint dominance in this market:

· how can operators within a given national market agree on a particular equilibrium wholesale price or market shares, both now and over a significant future period
, when there is substantial evidence that both prices and market shares are dynamic? 
· why would recent mobile entrants agree to a tacit equilibrium when there is evidence across Europe that they can and do prompt switching of large volumes of traffic via discounts which cannot be readily detected by their rivals and which reveal large price elasticities
?

· why would any operator agree to a tacit equilibrium when the barriers to expansion for capturing roaming traffic are very small and any single operator can meet most or all of the demand by utilising existing coverage and capacity?

· how would operators detect deviation when, as the ERG note, operators are entering into bespoke discount agreements which remain confidential between the parties? How can discount agreements and movements in market share be consistent with tacit collusion?
· on what basis could operators retaliate and punish those deviating from the equilibrium conditions?  Will NRAs claim that the offering of price discounts is evidence of retaliation?
27. The ERG paper is silent on these fundamental considerations for any proper joint dominance assessment.  If this were undertaken it would be clear that there can be no question of joint dominance in these markets.
28. The ERG is right to suggest in paragraph 67 that the sustainability of any putative equilibrium in this market is unlikely, although this conclusion should be much more definitive our view. 
29. In light of this, the concluding comments in paragraph 72, which continue to allude to ‘competition problems’ without specifying how they might arise given the aforementioned doubts as to either single or joint SMP, are imprecise and unsupported by the analysis which precedes them.
�Passport allows all Vodafone subsidiary customers to roam at domestic rates plus a single set up fee for each call across the Vodafone European footprint. The ERG Position does not refer to retail price transparency, but we note that both Commission staff and ERG representatives have raised concerns about retail price transparency in international roaming in recent months, culminating in Commissioner Redding’s press release of 11 July 2005. Vodafone has written separately to the Commission and to the ERG on this issue, emphasising that flat rate prices and Passport are both intended to provide precisely the kind of transparency and simplicity to which the Commission and ERG refer. We find it difficult to see how retail roaming tariffs could be any simpler than those which we currently offer to  Vodafone customers in Europe.


� In contrast with traditional retail ‘mark ups’ above the wholesale price for international roaming, those operators offering ‘flat rate’ retail tariffs cannot adjust retail prices if wholesale costs rise: these operators therefore assume all the risk that retail margins will be reduced or eliminated unless strong downward pressure is maintained on wholesale costs. Such flat rate retail tariffs are now a common feature of European roaming. 


� Mobile handsets are now multi-mode and therefore capable of roaming on any European GSM network, allowing 1800 and 2GHz network operators to provide services which are fully substitutable with those offered by 900 or 900/1800 operators.


�  It would be necessary for NRAs to determine (a) whether network operators offered incremental coverage beyond that offered by other networks in the same national market which was important to roamers (b) whether roaming customers were prepared to pay a premium to benefit from this incremental coverage (c) whether foreign mobile operators would lose retail customers to their rivals if they failed to offer such coverage. There is no evidence that any of these conditions are satisfied in today’s roaming market


� Which can be done at minimal cost – the maintenance of an agreement does not require that it be activated and, even when it is, does not mean that traffic must be directed to the operator in question. The costs of maintaining a credible ‘option to switch’ are minimal.


� The use of so-called ‘second preferred’ lists allow operators to direct traffic which is not switched onto networks which are members of their own corporate groups, thereby allowing operators to induce rivalry for this (non-internalised) traffic. 


� As a result of this, internalised traffic in this case should be included WITHIN the market rather than being excluded as a form of ‘self supply’ as is the Commission’s practice in some other wholesale markets.


� See, e.g., from the Initial findings of the Sector Inquiry cited in paragraph 13 of the ERG Position:  “…there has been a strong movement in market share in a number of Member States …. Where the operator with the largest share of the wholesale roaming market is not the first GSM operator in a particular territory, this will tend to negate a finding of individual dominance.”  The national market definition is also, of course, adopted in the Commission’s own Recommendation on Relevant Markets (OJ 2003 311/EC) and by Professor Valetti in his consideration of remedies in his paper for the Commission of September 2003 (‘Obligations that can be imposed on operators with significant market power under the new regulatory framework for electronic communications’)


For decisions taken under the ECMR, see Vodafone/Eircell (OJ 2001, C128/3):“… the parties will be prevented from pursuing such foreclosure roaming strategy because Esat Digifone will remain a strong alternative to Eircell in Ireland…“… because of the presence of three strong valid competitors in the UK, including one which is already present in the Irish market, Vodafone could not credibly pursue a foreclosure strategy ...”; Vodafone/BT/Airtel JV (OJ 2001 C42/1) “there are distinct wholesale markets for roaming which are national in scope”;Vodafone/Airtel (OJ 2001 C207/9): “there are a number of actual and potential competitors to Vodafone for the provision of [international roaming] services” ; further decisions on BT/Esat Digifone (OJ 2002 C66/13),KPN/E-Plus (OJ 2002 C79/12) and most recently Telia Sonera (OJ 2002 C201/19) in which the EC accepted commitments from the merging parties to address concerns about horizontal overlaps in the WIR market in Finland after it concluded that “since both Telia and Sonera are active as mobile network operators in Finland, there is a horizontal overlap in the provision of such [wholesale international roaming] services in the Finnish market”


� p 23, ‘Working Document on the Interim Findings on the Sector Enquiry into Mobile Roaming Charges’, DG Competition, 13 December 2000


� As noted previously, Vodafone considers that wholesale roaming is a differentiated service in which non-price considerations such as coverage and the range of services supported are highly relevant and not transparent to rivals. Further, recent retail initiatives such as Vodafone Passport confirm Vodafone’s view that there is substantial underlying growth potential in the retail and wholesale roaming markets, an assumption confirmed by Commission data presented in the context of the UK and German enquiries.


� At least two years would appear to be the threshold required by the Commission in the Article 7 process to date


� We note that the Commission’s Interim Findings (see fn 9) seem to consider joint dominance only in the context of tacit collusion within a  ‘900 operator duopoly’, with recent 1800 entrants being excluded on the ‘uncompetitive fringe’. We suspect the Commission itself rightly considered that 3 or 4-firm tacit equilibria would be unsustainable in wholesale roaming markets. The facts of the market in 2005 (see also  fn 3)and on any prospective basis clearly cannot allow any NRA to contemplate the ‘900 duopoly’ theory.  





