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Brussels, 17th of January 2005
Telecom Italia would like to welcome the Publication of the Draft Work Programme by the ERG taking into account that this document provides a wide range of intervention from the European Regulatory Group in the first Category of work which is related to the ERG initiative whereas the scope of action as an advisory body under the European Commission request (in the second category item) appears quite narrow. 

Telecom Italia would like to suggest that when a specific topic is under evaluation within the ERG/IRG activities, in absence of a Commission input to undertake this action, the Working Programme and the correspondent deliveries should provide an assessment on the objectives of the ERG initiatives. 
Taking into account the Chairmen’s introduction we would like to highlight that the ERG role as provided by the Framework directive art. 7.2 underlines that the scope of the ERG activity is related to the objective to achieve a consistent and harmonized approach to the application of the new Framework.

In this perspective the provisions of the Commission Decision of 29 July 2002, (amended 16 September 2004) establishing the ERG, define the ERG role of assistance to the Commission in relation with the achievement of the objective of harmonization and do not imply the exercise of interpretative powers for the implementation of the new Framework which pertains exclusively to the European Commission.   

A clarification on the scope and the possible options of the regulatory outcome envisaged by the ERG at the initial stage of its work accordingly with the procedures some regulators are applying at national level (like Ofcom)  would be appropriate in order to grant the correct level of interactions with the relevant industries. 

This conduct will grant a major transparency and less uncertainty for industry on the scope of the undertaken assessment in relation with the every crucial topic the ERG has planned to evaluate during 2005.

In relation with the first category of items Telecom Italia would like to provide the following inputs:
1. Report on Broadband

The Draft Working Program provides the following indications: 
“Work on this report was started in 2003. The results will inter alia be used as material for the review of the Common Position on remedies. The currently most prominent  new service is voice over IP (VoIP). Topics such as the competitive effects on broadband access provision of VoIP service competition and “naked DSL”/unbundled bitstream access will be examined.”
The above statement does not clarify if the Report is a mere comparative assessment of the legislation applied so far or if it will provide guidance to NRAs on the regulation of broadband access for new services, in particular for VoIP.

The recovery of cost to the PSTN network in relation with the development of VoIP services, in particular for the specific case of the termination of the contractual relationship for fixed voice services, has already been raised by the industry within the public consultation of the European Commission on VoIP of last Summer. 
This very sensitive issue appears dealt with in the ERG document when it is mentioned the notion of “naked dsl”. Nevertheless the scope of the ERG intervention it is not clarified by the above mentioned indications.

Some evaluations of the relationship of the Commission consultation in relation with the objective of the Broadband report should be highlighted by the ERG as well as the definition of  the “naked dsl”  concept taking into account that this term does not refer to European Community Law.
2. Voice over IP

The Draft Working Program provides the following indications:
The development of IP-based services - prominently Voice over IP (VoIP) – requires a coordinated regulatory approach to this type of new services. Lenient regulation of small new entrants will have to be explored. This clearly reflects the regulatory principles and aims of the Framework. The longer term issues related to a common regulatory approach will focus in particular on VoIP’s effects on fixed-line competition and on the regulatory questions that

relate to Next Generation Networks, including VoIP-Interconnection (IP-IP as well as IP-PSTN).

TI agrees on the fact that any regulatory approach on VoIP applications and services will strictly relate to Next Generation Networks and to newly emerging markets, characterised by an high level of innovation. Consequently is TI ‘s opinion that any ERG’s activity on the subject should been primarily focussed on understanding the characteristics and implications of the different new VoIP  applications and Services, and only afterwards on elaborating  regulatory options. However, such a document should not be in the form of a commonly agreed regulatory approach, since any decision should be placed in a context of market analysis.
The ERG highlights the possibility of an asymmetric intervention to operators in this market, nevertheless the Draft Work Programme does not provide indications neither on the scope of the intervention nor on its content. It has to be underlined that the major pivot that characterises the new Framework relies on the adoption of the proportionate remedies accordingly with the result of a market analysis sustained consistently with the principles of competition law. The fact that it is not provided any guidance on the scope and merit of the ERG approach on VoIP, as suggested by the reported paragraph, makes difficult to provide an assessment in relation to the Framework Directive principle that requires a consistent and appropriate regulation in relation with a specific market assessment and not on the nature of the dimension of operators.
Does the indication of small new entrants refer to the size of the operators or to their market share? Does this regulation imply the derogation to the assessment of a SMP position (in single or joint dominance notion)?
The ERG formulations of the Draft work Programme could also imply by the underlined statement that the form of regulation envisaged is in relation to the nature of the service when and if the VoIP service it is considered as a PSTN service as the Commission Document proposed for consultation indicated last summer.

In that case, it has to be recalled that no open indication has been given so far by the ERG on the scope of its intervention on VoIP, in particular in relation with the nature of this service as an emerging market, nor on the regulatory objectives pursued by the ERG work on this issue. 

It seems particularly delicate the relation between the work elaborated at the ERG level and the work already done by the Commission whose public consultation on very relevant issues related with VoIP was concluded last August. 
Nevertheless the choice of an asymmetric approach should be grounded and justified only on solid economic bases in order to avoid distortions on the conditions of market entry with the effect of discouraging the needed investment for innovation from the so called “big operators” due to both the uncertainty of the regulatory outcome from now on to the month of may (when it is expected the adoption of the ERG Common Position) and the implementation of a choice that could be regulatory burdensome only for a certain class of operators. 

The ERG Work Program should then include the analysis of the real threats of an asymmetric regulation on the incumbent investment to maintain and upgrade its network and should also consider the importance of a real equivalent position in term of investment incentives, in order to promote infrastructure competition. 

In this contest it should also be underlined that the ERG Work Program does not provide any clarification on the ERG intentions to differentiate between big and small operators: is it meant to be referred only to emergency calls and numbering issues or to a wider range of the PSTN obligations as provided by the Universal Service Directive?
The Draft Programme also indicates scope for intervention on interconnection issues in relation of Next Generation Network and IP/PSTN networks.

The issue of Next Generation Network is a very sensitive topic in the implementation process of the new Framework.

Community law highlights the need of a specific regulatory approach for emerging markets within the view to foster investment and allow infrastructure competition to take place.

In order to comment on this crucial topic of next generation infrastructure some indication of the policy objectives pursued should be provided as well as the indication of the specific concerns that could justify a regulatory intervention on VoIP services provided over NGN infrastructures at this stage of market evolutions.
The Commission document for the public consultation on VoIP suggested that it does not seem that an ex ante intervention is needed for the time being.

On this same period of time the Ofcom assessment from Phase Two of the Strategic Review on the scope and ground for a regulatory intervention on new infrastructure appears to indicate a great concern from this regulator to choose the appropriate approach to foster investment, innovation and consumers demand as keys drivers for the telecommunications market.

The indications provided in the Work Program referring to a scope for intervention on NGN market and on interconnection between PSTN/IP infrastructure appears premature if not coupled with the clear definition of the competitive constraint that could be raised by the lack of the ERG assessment for a regulatory intervention as envisaged in the Draft WP.
3) Report on experiences with market definition and market analysis and applied remedies

The Draft Working Programme provides the following indications:
“The report will be a comparative generic study of results and experiences of work with the market analysis process including a comparative analysis of notifications according to Article 7 of the Framework Directive. The report will also examine the links between outcomes of market analyses and remedies applied”.
The Report is relevant in relation with the revision of the Common Position on remedies.

It appears very sensitive the assessment of the link between the result of the market analysis and the chosen remedies.

We suggest that an overall systematic assessment of the principle pf proportionality with regards to the application of remedy should be proposed in this Report. 
This assessment should be coupled with the evaluation of the remedies implemented in connections with the regulatory objectives pursued by each NRAs in order to verify the consistency of the approach with medium and long term objective in the different Member States.
4. Further development of the ERG Common Position on the application of remedies

The Draft Working Program provides, inter alia,  the following indications:
1. Regulation of different operators in the same relevant market and in termination markets. The aim is to provide guidance and legal certainty in cases where operators have SMP in the same relevant market or in “neighbouring” termination markets. This has special relevance for wholesale mobile termination markets.

2. Criteria for the assessment of replicability: This core concept of the Common Position on the application of Remedies has to be further developed to allow a more concrete analysis of the implementation of the

3. “Ladder of investment” concept.

4. Non-price related discrimination by SMP operators.

5. Regulation of SMP operators related to emerging markets: While ERG has expressed that emerging markets should in principle not be regulated, this sub-item refers to a situation where a market, emerging or not, has been defined and an SMP operator has been identified for which remedies are considered that affect competition on an emerging market.

In the course of 2004 ERG Representatives had already indicated had that one of the major revisions will be related with the concept of replicability and ladder of investment.

These two criteria appears to be strongly connected in order to provide guidance for NRAs in the assessment of market power and for the consequent application of the obligations provided by the Access Directive.

This topic is really at the core of the assessment of an ex ante approach for a European regulatory policy on access. On this sensitive issues it should be relevant some insight of the ERG approach on the scope of the revision in relation to what it is already stated by the Common Position on remedies. 

In particular the concept of replicability appears a very crucial one in this stage of market development when investments are needed to grant innovation and satisfy consumer demand for a convergent offer. 

The concept of replicability should be developed on solid economic basis in relation with the character of persistency beyond the medium term and in relation with the risk sustained by the market on a specific new market feature.
Any criteria for the assessment of replicability have to be carefully evaluated through a very rigorous cost benefit analysis for avoiding over-intervention and market distortion. 
A greater level of certainty and transparency during the process of assessment of this issue by the ERG should be granted in order to allow the industry to interact in due time for the appropriate implementation of the new Framework on these crucial items.

As far as termination markets are concerned the Draft Work Program appears to suggest the scope again for asymmetrical form of intervention. 

The ERG document seems to suggest that the ground for a differentiated treatment relies upon a different threshold of market power of some operators in neighbouring markets. 

Guidance should be provided on the criteria that this form of leverage is detected coupled with the assessment on the reasonableness of an asymmetric market intervention that could otherwise allow for distortive market entry conditions and possibility of arbitrages.
On the concept of emerging markets please see also below on the item related with the Revision of the Commission Recommendation on relevant markets.

In this context we would like to underline that the ERG approach on this topic appears very focused on the condition of regulatory intervention than on its definition which is as well a very critical issue.

The emerging markets concept raises very difficult problems for the correct assessment of market power and the ERG paper should provide clear guidance on this issue that cannot be dealt with the same tools applicable for any other relevant market.

5.  ERG Common Positions on wholesale international roaming

The ERG Draft program indicates the adoption of the following documents:

.

a) Common Position on the market definition of wholesale international roaming

b) Common Position on the need for regulation of wholesale international roaming

c) Report with proposal for joint further action in the field of international roaming
In order to comment on this crucial topic of wholesale international roaming some guidance on the scope and policy objectives should be provided as well as the some guidance on the specific “joint efforts to reduce potentially excessive international roaming charges” which are referred to in the ERG consultation document. 

Moreover, being the relation on roaming issues between ERG, NRAs and the Commission Services (DG Info and DG Comp) particularly delicate, some indications on the extent of this close cooperation with Commission Services would be much appreciated. 

Second-category Items

1.  ERG Opinion on the revision of the Recommendation on Relevant Product and Services Markets

The Draft Working Program provides, inter alia, the following indications:
“In this context, the Group will examine the accuracy and appropriateness of markets in the Recommendation as well as possible additional markets. Criteria for the definition and regulation of emerging markets will be examined in the annex to the Opinion on the revision of the Recommendation on relevant markets”.

As far as the emerging markets are concerned it is important to underline that this issue is dealt with by the Framework Directive and by the Recommendation of relevant markets, consequently the ERG action should move along the principles already set in the legislative framework at European level.
It has to be underlined that the European Framework allows the application of an action of forbearance from the regulators when emerging markets are concerned.

The Recommendation on relevant markets provides clear indication to support this policy. 
The ERG approach adopted so far (as it stands in the Common Position on Remedies) sustains wide discretional power for the assessment of an emerging market requiring to verify the consumer perspective in order to identify its nature. 

Even if, from a consumer perspective, the service could be perceived as a substitute of a traditional one, this text is not in itself a test for the emerging nature of a market but just an indication of the definition of a relevant market for competition law purposes. 

This test should indeed be coupled with an other set of assessment that will take into account the innovative character of the services and of the underlined technology as well as the investment needed to establish the new offer and the risk sustained by the operators to make this new offer appear on the market. 
At the same time an evaluation on the convergent character of the service and the degrees that its offer could foster innovation and market structure evolution should be considered.
2. ERG Opinion on the Commission consultation on a revision of the scope of Universal Service

The Draft Working Program provides the following indications:
“The Commission has announced that it plans a revision of the scope of the Universal Service

provisions in the Universal Service Directive in accordance with its Articles 15 and 38. ERG

will give an Opinion on practical implementation and competition aspects of a Commission

proposal”.

3.  ERG Opinion on the application of Art. 5.1 AD

According to Art. 5.1 NRAs shall be able to impose, to the extent that it is necessary to ensure

end-to-end connectivity, obligations on undertakings that control access to end users, including in justified cases the obligation to interconnect their networks where this not already the case. 
The Access Directive in its article 5 provides indication that could extend the scope of the regulatory intervention beyond the principles of the SMP assessment as well as beyond the description of remedies codified by this Directive.

Its formulation provides a great extent of discretional power and an assessment about the limits of its scope should be provided. In relation with access issues we underlined again the concerns already expressed in the revision of the remedies paper, in particular with regards to the concept of replicability.
Third-category Work
The Draft Working Program provides the following indications:
“The Group will continue to benchmark mobile termination rates and to publish a regularly update of the IRG snapshot of MTR. Furthermore the Group will establish principles of implementation and best practice (PIBs) in the area of price control, i.e. retail minus methods and PIBs in the field of cost accounting.

The purpose of the IRG PIBs on Retail Minus is to define a clear set of principles that can be used by NRAs when imposing this kind of price control. The IRG PIBs on current cost accounting will be developed in order to share experiences and to avoid difficulties encountered with the conversion from HCA to CCA.. The PIBs on CCA will take into account the new Recommendation on Cost Accounting and Accounting Separation.

In addition, there is a general need for NRAs to collect, share and publish data in order to be

able to deliver the items in the Work Programme.”
This category of work appears of crucial support to the previous items of the Draft Work Program.

Gathering of data is a very sensitive issue and industry would like to be directly involved to grant the consistency of this data collection. At the same time we would like to express some concern on the issue of benchmarking exercise due to the well underlined principles provided by the new framework to take into account the real costs in order to justify the scope and reason of a regulatory intervention.
As far as Retail minus is concerned we would like to underline that this is  a very sensitive regulatory tool to identify prices for wholesale access.

We would like to raise some concern about the objective to consolidate common principles on this issue due to the fact that the definition of the appropriate ”minus” must be strongly related with the relevant market concerned.
For each wholesale access markets the correct analysis on the appropriate level of investments should be concerned. We suggest that this issue should be taken into account in relation with the concept of replicability coupled with the assessment of persistent economic bottlenecks.

We also find some difficulties for the interaction between the ERG and the IRG work on very interrelated issues such as cost accounting matters and the replicability assessment linked with the revision of the remedies paper. 
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