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Tele2 comments to the consultation on priority areas for the 2005 Work Programme of the European Regulators Group 
17th January 2005





As Europe’s leading alternative operator, Tele2 AB (“Tele2”) is devoted to contribute to a telecommunication sector that aims at taking the best interests of Europe’s consumers into account. Tele2 considers that it is of great importance that the new regulatory framework is implemented in all member states and that the implementation is more or less harmonised. Tele2 welcomes the invitation by the ERG to provide comments on the 2005 Work Programme and we hope that our comments will be useful for the future ERG work. We will first focus our answer on the main issue identified by the ERG (VoIP) and then also insist on issues that we think ERG should also consider in 2005 due to their importance for a competitive development of the EU Telecommunication market.

The VoIP dossier

VoIP is a technical solution rather than a new service and should hence be treated in accordance with the other voice services already available on the market.
Tele2 appreciates the fact that ERG wants to ensure a consistent and harmonised approach to the application of VoIP regulation with the aim of promoting competition, contributing to the development of the internal market and promoting the interests of EU citizens. 

Telephony over IP is a market that depends on the pertinent traditional access and fixed line retail telephony markets. As far as the customer is concerned, it is a question of a single fixed rate to replace his usual subscription, in which all the telephone communications would be included. If the customer has access to a computer, he could also take advantage of ADSL Internet access (or any other XDSL service). As far as the customer is concerned, this service would therefore be similar in every way to the existing telephone and ADSL services. 

We consider that the VoIP market should be dealt with in the same way as other markets. If infrastructure competition is not feasible, e.g. the incumbent provides new services on non-replicable legacy network elements, it is crucial that the NRA intervenes and sets the right access price. 

We would also like to insist on the fact that the condition for a competitive development of VoIP is dependent of other markets. Indeed, the fixed network is not likely to be duplicated in any country and it is therefore not realistic in our opinion that there will be any infrastructure competition in the medium term in the EU. Tele2 is therefore of the opinion that the competition problems experienced in the fixed telephony and ADSL markets will have a direct effect on the VoIP market. We would like to highlight three specific sectors that we consider as crucial to the development of greater competition in the VoIP market and therefore in the fixed-line market. The problems that arise in these sectors are directly related to the potential problems that will be faced in the VoIP market if no specific regulation is applied to it.

We would like to see a greater focus on the competition problems experienced in the markets where new entrants’ services are dependant on legacy networks and wholesale input from the fixed network (e.g. fixed telephony and ADSL). The reason that there is a special need for regulatory intervention in the fixed telephony and ADSL markets is that it is often a combination of vertical leveraging and single market dominance. 

1. Specifically for the ADSL market, we consider that SMP operators are clearly abusing their dominant positions and that alternative operators should be given access to ADSL under non-discriminatory and commercially viable conditions. ADSL has been used by many incumbents as a means of strengthening or recapturing their dominant positions. Access to the fixed telephony network through ADSL has been subject to the same anti-competitive cross-subsidisation of prices by incumbents as fixed voice telephony. 

The European policy of opening the market to competition must be continued. Should this not be the case, the traditional carriers would be able to exert leverage on the access market to resume control of the telephone communications market, of which voice over IP is part. What is more, once ADSL has been installed on their network, it will be in the interests of the traditional carriers to make cost savings by offering their customers telephone facilities over ADSL. But without competition, a return to a monopoly situation would have the consequence of causing prices to rise and the probable emergence of a digital divide. The growth of the market and Europe’s competitiveness would be undermined.

2. Fixed telephony subscription: in most Member States there is currently no possibility for an alternative operator to provide this service. We believe that the impossibility of billing end-users for the monthly fixed line rental charges is the main reason for consumers choosing not to switch to an alternative operator. It is also the main reason for churn from new entrants to the incumbent since end-users want to receive only one bill. As long as there is no obligation to guarantee the possibility to bill to the end-user the incumbent’s monthly rental charge, this competitive disadvantage of new entrants will prevail. And obviously, the impact will be even more important if services such as VoIP are offered by the incumbents in a bundled way.

The below figure shows the EU weighted average variation in nominal terms of the residential monthly line rental charges. As of August 1998 until August 2004, the charges for fixed telephony subscription have increased by approx. 30 percent in the former EU 15 Member States. In the existing EU 25 Member States, the charges for fixed voice telephony subscription have increased by approx. 25 percent during 2000-2004. 

Figure: Price development of residential monthly line rental charges by the incumbent operators between 1998-2004 
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Source: Communication from the European Commission on European Electronic Communications Regulation and Markets 2004 (10th report) (COM(2004) 759 final), Staff working paper Volume 2, Figure 85
If you compare this increase of price with the price development of average fixed international calls then you see the difference. Indeed, in all OECD destination countries, the decreases in charges have been 40 percent for residential customers and 36 percent for business customers.
 

Out of the former monopolists’ total revenue from fixed telephony, as much as 30-50 percent originates from the fixed telephony subscription. There are reasons to believe that the fixed telephony subscription fees can decrease once the market is open to competition. Customers could earn as much as EUR 2.460 billion per year if the fixed telephony subscription fee is decreased by only EUR 1 per month per customer, on average – 6.9  percent
. 
The possibility to offer wholesale line rental, would enable and simplify for an alternative operator to climb the so called investment ladder, i.e. once an operator has attracted a critical mass of end-users, it could initiate unbundling and thereby decrease its operating cost for providing the service in question and increase infrastructure competition.
We therefore believe that access network operators should be legally obliged to offer fixed telephony subscription services on a wholesale basis. This will also prevent incumbents from rebalancing their lowered traffic prices with higher subscription prices, a practice which is in our view an anti-competitive cross-subsidisation of prices by incumbents.

Tele2 believes that harmonised market conditions would strengthen consumer interests. In order to attain more pro-competitive market conditions, we therefore see a current need for regulations in the VoIP. 

How to ensure an competitive European VoIP market

We would recommend several measures in order to ensure sustainable competition in the fixed line telecommunications market.

· Adaptation of the existing reference offers (unbundling, bitstream, resale)
To make competition for ADSL telephone subscription possible, an adaptation of existing contracts will be necessary in most of EU countries. This would mean making them economically viable:

· by separating the cost for the copper from the PSTN and ADSL services, and specify each such cost separately to the customers, in contracts regarding unbundling, bitstream and resale, 

· by synchronising the portability of fixed line numbers with the installation of access at reduced cost, and
· by accepting the obtaining of oral mandates (by telephone) to the extent that the traditional carrier is also authorised to do so.

· Control of margin squeeze on the telephone subscription, orientation towards costs

Suppress predation and margin squeezes on telephone access: reduction of unbundling (and bitstream and resale) tariffs, portability, in order that the ADSL telephone subscription becomes more competitive on its own, whether it is marketed with or without ADSL Internet access.

· Control and modification of the traditional carriers’ retail offers

Following the market analyses of the NRAs and NCAs, make it possible for the NRA to control certain retail offers such as:

· non-discrimination within the traditional carrier (which is also an Internet Service Provider), 

· prescription of all coupling between telephone access and/or ADSL and/or telephone communications eligible for selection or preselection by the transporter, and 

· the obligation to inform the NRA of retail access tariffs prior to their application in order that the traditional carrier’s retail offers are fair vis-à-vis the competition.

· Account separation and effective non-discrimination 
Effective verification of non-discrimination: account separation of the activities of the traditional carriers and the subsidised Internet access providers in order to enable the NRA to check that there is no discrimination between carriers.

· Equality between carriers and suppression of the most burdensome barriers to entry

Equality between carriers for marketing their telephone contracts: simplification of the procedures for preselection, unbundling and portability. End to the requirement of a written mandate and adoption of an operational outline (preselection by telephone mandate) which is simpler but continues to safeguard subscribers’ interests.

· Resale of the telephone subscription

Resale of the telephone subscription in order to enable the alternative carriers to compete effectively with the traditional carrier throughout the country, which will not enable recourse to ADSL voice technology, limited by the eligibility of telephone lines for ADSL. A subscription resale offer makes it possible to complete the cover obtained through unbundling and bitstream.

· Access and interconnection committee within each NRA 
We support the creation, within each NRA, of an “Interconnection and Access Committee”, which, in consultation with the carriers, would be responsible for following up on market studies in application of the “electronic communications” directives, the choice and implementation of remedies. 

In the more precise context of the reference offers of the powerful carrier(s) in the access market: contractual issues of access and resale offers (order processing, penalties for late payment and their symmetry, migration process, etc.), technical issues (eligibility of lines for Internet services, telephony and television, etc.), economic issues (cost models, margin squeezes, international comparisons, etc.). The conclusions of this committee would be forwarded to the ERG, which could thus conduct international comparative studies on the concrete effects of the remedies and publish its own analyses.

Other dossiers where Tele2 would like to see the intervention of the ERG

1. Bundled products

As we already explained in the VoIP chapter and as the competition increases in the market of fixed voice telephony, Tele2 experiences an increasing trend used by the former monopolists’ to offer bundled products and services to end-users. Bundled products consist of services and products which are not open to competition and/or not regulated and services and products that are subject to competition. An example of this is the fixed telephony subscription, including a certain call volume, offered at a fixed price. The possibility to provide call volume is a service open to competition whereas fixed telephony subscription in most countries is not open to competition. The competition is distorted in the example above simply because alternative operators do not have full and equal access to the networks for fixed telephony. 

Complaints against anti-competitive behaviour, such as bundled products, often fall within the competence of the national competition authority. In general terms, the system of a national competition authority on the one hand, and a NRA on the other, does not work well, as the proceedings in question are far too time-consuming. It should be noted that it is of utmost importance that appropriate remedies are taken promptly.


A potential solution could be to not allow certain bundled products. Indeed, today’s competition law, being an ex post regulation, is a too slow measure regarding bundled products. We believe that bundled products, offered by an operator designated as having SMP, should be exposed to an ex ante regulation and should also pass a simple margin squeeze test. Offers consisting of a product, which is based on the former monopolists’ legacy networks and not exposed to competition, bundled to any other products or service subject to competition, should not be allowed. We would really appreciate a common position of the ERG on this issue.
2. Access to the mobile market

According to the Authorisation Directive the key objective is to reduce the regulatory burdens on market access and to ensure a more consistent treatment of operators. The directive ensures the right to supply electronic communications and electronic services and also that the administrative burden for entering the market is limited. 

The Access and Interconnection directive also emphasizes that MVNO should not encounter any regulatory or commercial burden. Indeed, this EU directive clearly promotes the opening of the mobile market to the MVNO operators and we could summarise this in two main points: 

· an operator, which receives a request for access or interconnection should be under the obligation to enter into commercial negotiations and to negotiate in good faith. NRAs should intervene to settle any disagreement if called upon by one of the parties involved in a commercial negotiation;

· all mobile operators should have a right and, when requested by other authorised operators in one or more EU Member States, an obligation to negotiate interconnection and access at commercial conditions.

To counter problems with access to the spectrum in the mobile telephony market, the possibility of being a mobile virtual network operator (MVNO) has turned out to be a great opportunity. The benefit of MVNO for customers is clear. In countries with the concept of MVNO implemented, the prices of mobile telephony have significantly dropped.

The concept of MVNO should be possible to apply in all Member States. In practice this works in Denmark where the NRA has supported and promoted the concept and treats a MVNO equally as mobile network operators. Tele2 became the first MVNO in Denmark in 2000, followed by The Netherlands in 2001. MVNO operations have also been launched in Norway, Austria and Finland. In Sweden, Tele2 is host for operators who act as MVNOs. 

Tele2 considers that the NRAs should impose the obligation to negotiate access, at commercial conditions, for mobile operators. Although we recognise the difference in the history of the fixed and mobile markets (an argument often cited) we insist that mobile operators (and we are a mobile operator) control bottleneck facilities (mobile termination) access to scarce resources (spectrum), and that companies requesting access to these networks invariably find themselves in an unfavourable bargaining position. For these reasons obligations for mobile operators to negotiate would be beneficial to the entire communications market.

In order to allow the creation of a European harmonised market and a similar interpretation of the same directive, for MVNO, allowed we would really appreciate a report and / or a common position of the ERG on this issue.
3. Carrier Pre-Selection

The Universal Service Directive sets out rules and principles designed to safeguard the interest of users and to ensure that liberalisation does not occur at their expense. Issues such as number portability, carrier selection and carrier pre-selection (CPS) in the fixed telephony network are important in this respect. 

On behalf of Tele2, the consultancy company Ovum carried out a comparative study on carrier pre-selection procedures and penetration in Europe in November 2003. Ovum’s analysis suggests that the level of involvement of customers in the CPS transfer process, and specifically whether or not verbal ordering has been implemented, is the main procedural driver of market competitiveness. 

Fortunately, almost all EU Member States have CPS procedures that require the customer to have contact only with the new service provider and not with the operator the customer wishes to withdraw from. 

Verbal ordering is available in countries such as Austria, Ireland, The Netherlands, Sweden and The United Kingdom. The experiences in these countries provide an indication that verbal ordering has a positive impact on the competitiveness of the market. Recently, verbal ordering became possible also in Spain. In countries where verbal ordering is available, the involvement of the customers is typically limited to one phone call. 

Slamming - a transfer of a customer without his/her knowledge or consent - is often mentioned as a risk in relation to the CPS procedure. Also, slamming does not seem to occur more frequently in those countries investigated by Ovum and where verbal ordering is available compared to those where written consent is mandatory. The potential problem with slamming is thus not solved by prohibiting verbal ordering. 

According to the Ovum analysis the simplification of CPS ordering procedures, and specifically the introduction of verbal ordering, tends to increase the penetration of CPS and thus improve the competitiveness of the national telecommunications market. Of the top five European countries with high and medium high penetration, four have relatively simple transfer procedures from the customer’s perspective, i.e. Sweden, Switzerland, The Netherlands and Austria. Despite at least five years of CPS ordering, France and Germany have low CPS penetration. This can be explained by the fact that both countries have cumbersome transfer procedures from the customer’s perspective. In Germany for instance, the former monopolist’s involvement in the transfer process is visible to German customers, as the incumbent is entitled to charge the customer with the CPS activation costs. 

Some countries have still not fully introduced CPS, e.g. Latvia has so far failed to introduce CPS even though this became mandatory at the time of accession.  The cost that former monopolists charge alternative operators for transferring customers from the incumbent varies considerably between countries.

Figure: Carrie pre-selection switching costs
 [image: image4.jpg]CPS switching cost in different Eurc
as of December 2004

Constorcps furo exa v





Source: Tele2
The variation in prices is rather strange, as the procedure of transferring customers in all major aspects ought to be the same. However, the former monopolist in Luxembourg charges a fee, which is more than 10 times higher than the equivalent fee charged by the Swedish incumbent, for switching customers. Also, a lower transfer fee is of course something that will favour the end-users in terms of even lower minute fees.
Due to these huge differences, we would really appreciate that the ERG could also focus on this issue or via a common position or via a report on it.
Conclusion

Tele2’s immediate concern is the possibility to provide fixed telephony subscription, VoIP, MVNO and ADSL-services in fair competition with the former monopolists at commercially viable prices (preferably based on cost). For these and many other products and services, competition and harmonisation of markets will make a difference. 

In order to reach fair competition between operators it is essential that bundled products, which include services that are based on the legacy networks and not open to competition, and that subsequently only can be provided by former monopolists, should not be permissible. Such bundled offers act against the interest of achieving competition and create gaps between the former monopolists and alternative operators that are impossible to bridge. There is a need of carrying out a margin squeeze test before allowing the offering of bundled products by the former monopolists. Unfortunately, no country can as yet act as a role model for having imposed regulation to prevent bundled products that damage the competition. 

As long as the former monopolists still own the access networks for fixed telephony, NRAs need to ensure that the wholesale prices offered to the alternative operators are commercially viable for alternative operators. If this is not the case an acceptable level of competition cannot be achieved. This situation applies both to ADSL-services and fixed telephony subscription. Today, there is no Member State where the wholesale offer for ADSL-services or fixed telephony subscription allows the alternative operators the possibility to compete with the former monopolist on reasonably equal terms. It is the task of the NRAs to make sure that these markets are indeed opened to competition. Unless former monopolists start to offer fixed telephony subscription and ADSL-services on a wholesale basis on commercially viable terms, the NRAs must impose remedies to that effect. 

In order to increase the competition for the benefit of customers, the various decision-making institutions, on a European as well as on a national level, should take the following urgent matters into consideration:

1. Former monopolists must have the obligation to offer wholesale line rental to alternative operators. The possibility to offer wholesale line rental, would enable and simplify for an alternative operator to climb the so called investment ladder, i.e. once an operator has attracted a critical mass of end-users, it could initiate unbundling and thereby decrease its operating cost for providing the service in question and increase infrastructure competition.
2. The NRAs must promptly ensure that CPS is provided in accordance with [Art. 19 of] the Universal Service Directive and facilitated by the use of verbal ordering. 

3. NRAs must make sure that alternative operators have access to ADSL under non-discriminatory and commercially viable conditions, with a sufficient margin between retail and wholesale prices. 

4. In order to allow alternative operators to climb the so-called investment ladder, NRAs must consider service-based competition, and thereby service-based investments such as MVNO, as the general starting point, being at least as valuable as infrastructure investments. In Tele2’s opinion, allowing the concept of MVNO should be encouraged and supported by NRAs. 

5. Decision-making institutions should investigate the possibilities to entirely separate the access networks for fixed telephony from the former monopolists that currently own and run those networks. A parallel can be drawn to the railways as well as electricity the infrastructure of which, in some countries, is separated from the operators in order to ensure fair and non-discriminating access.

6. As long as the fixed telephony subscription is a monopoly of the incumbents, services based on the legacy network should be exposed to an ex ante regulation and should pass a simple margin squeeze test. Offers with bundled products that include at least one monopoly product or service, such as fixed telephony subscription, or unregulated product, such as ADSL, should not be allowed.
Yours faithfully,

Tele2 AB

Jan Tjernell

Director, Regulatory Affairs





















� Compare the Communication from the European Commission on Implementation of the Telecommunications Regulatory Package (SEC(2003) 1342), Annex 1, Figure 90, which shows the price development of average fixed international calls to all OECD destination countries from the former EU 15 Member States. From this table it can be concluded that the decreases in charges have been 41 percent for residential and 45 percent for business customers respectively, between 1998-2003. 


� There are approx. 205 million incumbent’s PSTN lines in Europe. A price reduction of the subscription fee of EUR 1 per month per customer is accumulative on a yearly basis EUR 2.460 billion. The average fixed telephony subscription fee is about EUR 14.40 incl. VAT. A price reduction of  EUR 1 is therefore - 6.9 percent. 
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