Rome, 31 July 2012
Prot. PM/559/2012

AN ’_ _ Body of European Regulators‘-
' “for Electronic - :
Commumcatrons (BEREC)

i E;n‘ra'it sent o the address Drh@trer_ec.‘eur_ooa.en :

Subjeet Response to the draft report for publrc consultatlon on "Gurde.'mes for Quahty' T |
) -_‘;_'of Servrce in the scope of Net Neutrahty" FREY ' L '

| o PosteMobile wants to prowde |ts response to the publlc consultatlon on draft report related to " o
; _-“Gmdellnes for. Quallty of Serwoe ll'l the scope of Net Neutrallty : ‘

L _'You can f’ nd below PosteMobrIe contrlbutlon on ﬂ're publrc consultatlon (Annex 1)

" _PosteMobr[e remalns at your dlsposal for any possrble further clarlﬁcatlon and encourages the

-European Commlssmn fo send any commumcatron to the attentlon of Mr Glovannl Mar[a Ltone R

M Antonello Conte and Mrss Soma Romano (qrovannimana Ilone@postemobue it;_

i onla romano@gostemoblle t, ntonel[o conte@gostemoblle it- tel 0039 06 9667 4722 fax _'
: _0039 06 9667 4997) '

. Best regerds. | |
" Head of Legal, Regulatof d ecyw Department -
E ._.posteMohlle 8. p A

Socleta con unico azlonista

Via Aurelia, 866 - 00165 Roma

T {+39) 06 9667 4848 F (+39) 05 8667 4957

C.E. e P.J 08874351007 - Cap. Soc. € 32.561.188 L.v.
Reglstro Imprese di Roma. REA 895573
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: .Anfﬁex 1

R .._PosteMobHe W|th reg|stered ofﬁce ln Vla Aurella 866 00165 Rome (RM) - ltaly (herelnafter B

B :'_-""PosteMoblle ), in person of Mr Glovanm Mana Llone Head of Legal Regulatory arld _

S to rely on the host MNO access network and facllltles

;Secunty Department. lS the Poste Itallane Groups Moblle V‘rtual Network Operator |
| _-,(herelnafter "MVNO") aotrve ln Italy smoe 2007 s S e R
' 5 As of today, PosteMobile manages around 2 220 ml[[lon SIM CARDs

R PosteMob[le developments prOJects mclude that to become a FuII MVNO |n the next two '.

B} '.years -

"The mam purpose of PosteMoblle’s contrtbutlon to thls consultatlon document is to.'

. provrde the specrf ic MVNO’s pomt of wew on ; '

= _- the condltlons and process for regulatory mterventlon

the relevance_' and exhaustlveness of the scenarlos descnbed |n"_the

e consultatlon document

. _.'_As reported |n the response to Consultatlon n. 31 PosteMobl[e wants to underline the "

: 'lmportanoe to oonsrder MVNOs specrﬁc oharactenstlcs toward MNOs '_ S .' j

B ) Presently MVNOs cannot autonomously rnanage the Quallty of Serwce beoause they have L

-In thls scenano rt :s neoessary that -|n order to avold any dlstortion of compehtlon in the__

market - NRAs request the MNOs to a[low MVNOS to access some essentlal trafﬁo

: . 'management network features at the same teohmoal and econom|o oondltrons and v;r[th the .

o same level of qualrty and transparency applled by MNOs to thelr retall dl\nsrons in order to '

. PosteMoblle S. p A. 3 L
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| ‘. give the MVNOs the chance to autonomoustyr deﬁne and offer to thelr end users retatl offers '

' based on the pnontlzatlon of bandwrdth a]]ocatlon |

R Onlhe condltlonsandproeess for regulatory intervention

| As reportec[ |n the response to Consultatlon n 31 genera[ly PosteMoblle consu'.!ers correot'.' L

"and necessary to a[low any operator (MNOs and MVNOs) the approprlate technlcal and
: "commermal levers to manage Quallty of Serv1ce In order to guarantee the Ieve] of service -
' : _expected by thelr ﬁnal users |n respect of no dlscnmlnatlon oompetltlveness pollmes and__

oustorner protectlon

_.Anyway possﬂ:le regulatory obllgatlons or gmdelmes have to he dlvemlf‘ ed between S

o MNOs and MVNOs, consldenng that MVNOs are not able to manage autonomously the

- :_. servn::e and to prowde any mformat]on to the:r customers in oase the host MNO ls not o |

5 h: trans parent toward them

'_For this reason It is 1mportant that any form of regulatlon for MNOs toward thelr retalll o
__customers has to be assured also at a wholesa[e Ievel ensunng that MNOs guarantee to :
| thelr hosted IVIVNOs | | B SR | |

3 . respeot of transparency, o
' the same QoS prowded to therr retaul customers, -

i. the access to manage thelr own managed semces

ln particu[ar MNOs should prornptiy lnform the hosted MVNO on any possnble llmltatlons on
ts network in order to a[[ow the MVNO to 1nforrn thelr oustomer of any potentlal or effectlve :

service I|m|tat10n (as establlshed by Dlrect]ve n. 2009!1 BBICE)



_ '.Moreover, wrth reference to QoS [ssues MVNOs end users should always have access to _' :
_'_the same servlcelappllcatlons of IVINOs and the. MVNOs have to be free to adopt thelr own .

o -',-commerclal dlfferentlatlon for speclﬁc broad categones

On the relevance and exhaustlveness of the scenarlos descnbed in the

_' consultatlon document

s - '.'The scenano descnbed 1n the consultat[on document doesn’t consuder the spec[ﬁc |ssues of '
;_'__lV[VNOs whlch cou[d be subjected to MNOs Quallty of Servrce degradatlon on both lntemet -
a _"'_-Access Serwce and specrallzed serwces ‘ :
_ .EAny trafﬁc llmltatlon conducted by host MNO’s coutd cause a Iack of transparency on quality
'of serwces for. MVNOs apart from a transparency issue toward thelr own customers
' 'Thls would con5|derably |rnpact the competltlveness of MVNOs - e A
s ."_lt's very rmportant that the same transparency and Informatlon prowded at a retall Ievel have
-_.to he provuded at a wholesa]e [evel and that MNOs cannot adopt any practlce on MVNOs '

o j customer base not prevrous[y agreed

- ._:Moreover lt is tmportant that the [eglslatlon also guarantees that IVIVNOs have the rlght to_
' __'offer its customers the same condttlons and quallty of servloes that MNOs oﬁ“er o thelr |
_: .customers aIso when accessmg speclt'c appllcatlons of OTT (Over The TOP players) '
L MVNOs have a Iower bargalnlng power toward O"I'l' accordlng W|th thelr Iower market share
| So lt’s fundamental that IVIVNOs have the opportunity to access to thelr host MNO'
agreements wrth OTI' at the same ccndltlons except for the excluswe arrangements e

'between O“IT and MNOs



-Rome, 31 July 2012
' Prot PMI560!201 2

Body of European Regulators
~for Electronic . -
- Commumcatlons (BEREC)

:'E'.‘mal'l's.ent_te the edo'ress_pm@ berec.europa.eu

Subject Response to the draft report for publlc consultatmn on "Drfferenﬂatron practrces .
S and related competltmn Jssues in the scope of Net Neutrahty" Co A B

"PosteMoblle wants to prowde rts response to the publlc consultatlon on draﬁ: report related to .' R '

s "leferentlation prachces and related compet[tlon ISSUES in the scope of Net Neutra[[ty
T You can ﬁnd below Postel\lloblle contnbutton on the publtc consultatlorl (Annex 1)

__ ‘-'PosteMob:Ie remalns at your dlsposal for any poss:ble further clanﬁcatlon and encourages the |
S _European Comm[ssmn to send any commun[catlon to the attentlon of Mr G[ovannl Marla Llone
M_r. Antonello Conte and Mlss Soma Romano (giovannlmana Iione@gostemoblle r-

. onla romano@gostemobue ntonello oonte@gostemoblle t~ tel 0039 06 9667 4722 fax
':30039 06 9667 4997) ’ :

_ Be_st_ rega'rds.

Postellllobd ' S p- A

o Head ofLegal Regulato Na

Postel\llohlle S.p. A.
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f .'_-Anﬁ’e'x 1

o ,__:PosteMoblle W|th reglstered ofl‘ ce |n \ﬁa Aurella 866 001 65 Rome (RM) ltaly (heremafter

",“PosteMoblIe ), |n person of Mr Glovann[ Mana Llone Head of Legal Regulatory and :

Secunty Department, 1s the Poste Itahane Group s Moblle Vlrtual Network Operator
| (heremafter "MVNO"), actlve ln ltaly smce 2007 ' :
' 'As of today, Postel\lloblle manages 2 220 mllllon SIM CARDs

' _ PosteMoblle developments pl‘OjectS include to become a Full~l\llVNO in the next two years _ |

o 5' '.'The maln purpose of PosteMoblle s contnbutlon to thls consultatlon document is: to_

1under|me the speclﬁc characterlstlcs and lssues of MVNOs m the contest of net_

: ‘ neutrahty
* As required this do_cum_ent'pfouldee‘s'ome_ iriput_oij: Sl

the descrlptlon of the value cham and the tendenc:es descnbed in the dooument;
the assessrnent of the three examples provrded (VolF' PZP and CAP dlfferenttation), '

the ﬁnal oonclusmns reaohed in the report

A K'__‘I_'__he__dee_oriptton of:‘th:e__'\'ralue chalnandthetendenctesdescrlbedln :t_he':doc._u_'ment_ .

} The consultatlon document ass:mllates MVNOs to MNOs as ISP or ECP R

. “lnternet Serwce Prowders (lSPs} or Electromc Commumcat:on Provrders (ECP),
: namely network operators r ncludmg f'xed and mobile network operators FNOs MNOs)' '.
: and wrtual operators ( noludfng resellers and Mobn‘e V‘rtua! Network Operators MVNO) )

'whlch provrde Intemet access serwces fo end-users as well as other !ntermediary operators

: PosteMohlleSpA. RN
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' .and have passed th:s on to end~users through access and usage charges

.,'.dlfferent Posrtrons mthevalue cham because ek b

) : neutrahty and trafﬁc management pollcles

_ fcommerclal ba5|s

' and actnntles provnded and lmplemented by MNOs

: or busmess connectrwty prowders ISPs/ECPs are perd for therr traﬁ‘ic serwces by CAPs or

' end-users where ECPs (end—user connechvrty provrders) are lSPs for end-users on
.,-"'“retarl broadband and mtemet access markets" Wrthrn the ECP category, __access E
o network operators {FNOs and MNOs) have tradrtronally bome the entrre hrgh cast of

':Iocal access mfrastructure deployment to prowde broadband connectrwty servrces

'However PosteMoblle wants to remember that MVNOs and MNOs have substantra[

MVNOs do not have thelr own moblle access and transmlssmn network so they are

. :In a posmon of stnct dependence on- MNOs smce they are not able to prowde

o ) ."_ ser\nces inan lndependentway, | o L

-_.‘- MVNOs can‘t develop autoncmously any trafﬁc management’s pol!cy but dsk (as

.-‘ﬁnal users) to be subjected tc MNO's restnctlons on trafﬁc pnontlzatlon and Quallty'

o iofServ:ce O T T g

- ;:-MVNOS pay forAccess to MNOs networks ::__'.} e e R
' ‘ - A MVNO can t easuy swrtch to a MNO other than hls present Hostlng MNO

Such charactenst[cs have to be spec[ﬁcally consrdered |n analyzing the context of net

- L'MVNOS provrde volce and data moblle servnces wrthout ha\nng radlo frequenmes and radlo_

'_ network infrastructure pay[ng an host MNO for Access to these features on a

'Servrces offered by MVNOs are usual[y stnctly connected to specmc mobule access ser\nces

U ln thls scenano PosteMoblle enwsages two maln possrbly dtscnrmnatory sﬂuahons '



. A) The MVNO is not allowed to define |t’s own "dlfferentlated” offers towards f' nal_ B
_ customer T o . o _ S
" frThere is a nsk that, absent a regulatory obllgatlon, a MVNO won't be able o lmplement'

' ':.'__'commerma[ dlfferentlatlon pollr:les as the MNO because some klnds of trafﬁc managemnt' |

-"tools are direct]y re]ated to the Access Network Elements-- In fact, although a: MVNO could '

use capablhtaes of tts own network elements (e g HLR), the MNO wrll always contro[ the: :
-':sett]ementof key Parameters such us speed and a[!owance R R )

: _',Therefore MVNOs couldn’t make as:.an example _a tonomous trafﬁc shapmg based on_-"

L '_.]ocallzatron by lts own More generally MVNOs couldn be able to autonomously deﬁne retall Lo

" 'offers based on the pnontazation of bandwrdth a]locatlon

: In th[s scenarlo a MVNO could only rely on the consensus of |ts MNO for offerlng the n '
- '-same traff' ic management practlces as offered by the MNO _ R
: _'}The lack of MVNOs autonomy |n managlng the serwces generates several problems on

retall supply and safeguards of customers

_: ':: In order not to hamper competrtlon it’s therefore very lmportant that MNOs don’t practnse"" '

' -:'any dlSCl'll‘ﬂII'latIOII at a wholesale level guaranteemg the respect of MVNO S interests on . -~ .

economlc and technlcal aspects

'Thls means that NRAs should request the MNOs to allow MVNOs to access some _

S .essentlal traff' c management network features "at the_ same techmcal and economtc i

condltlons applled by MNOs to the:r retall dl' n; in order fo gtve the MVNOs the_

- chance to autonomously def ne and offer to thelr end users retall offers based on the |

g -i'..'prlorltazatron of bandmdth altocatton

i'B) Traff‘ c management practrces applled by the host MNO could negatwely affect '

o the qua!rty of serv:ce of MVNO's customers R



e

It must be put in e\ndence that there :s a. rlsk that traff' c management practlces -
-_;|mplemented on host MNOs’ networks could |mply a dlscrlmmatron :n qualrty at the: ‘

" expense of the connectlon quallty dehvered to MVNO’s customers In other words lt' ¥

s .:-very 1mportant tc assure thal:

i > -no trafﬁc management lmplemented by the MNO on regard of |ts own ﬁnal
_ - customers should lmpact on the MVNOscustomers o ‘7_ L '* B
> o trafﬁc management shou]d be allowed on MVNO’s customers unless [t has

e ,I_heen agreed wrth the MVNO

2 The assessment of the three examples provrded (VolP PZP and CAP

dlfferentlatlon)

T Generally PosteMob:le consrders correct and necessary that operators (MNOs and MVNOS)

. .' :. have the appropnate techmca[ and commercral levers to manage Quallty of Serwce in order L

Cto guarantee the Ievel of sennce expected by thelr ﬁnal users, ln respect of no dlscnmlnatron,’

' fcompetitlveness and customer protection pol[mes As reported |n the consultatlon document :

e

. ractrces shou!d be based on brcad cate .ones of traﬂ" c ano' rnvolve ob ectrve 'cntena o :

”---‘__"lntmssensealso e S e L
' _é Arcep 2010 Gurdellnes that declare acceptable__ trafrc managernent methods |n'
| some mrcumstances |n respectof relevance, proportlonallty and efﬁolency cntena _
FCC 2010 Report & Order that recogmze to operators the adequate ﬂexlbll[ty marg[n N

to manage their network in order to manage congestaon and secunty |ssues

On the other end the Regulatcr shou[d prevent MNOs from adoptlng dlscnmmatlon and

B _ antlcompet]tlve pract[ces at the dlsadvantage of MVNO's customers



: Consldenng that MVNOs offer the|r semces usmg MNO’s access and transmlss:on

: . i --networks, PosteMoblle f' nds lt necessary to guarantee to MVNOs access to technlcal:

R features (non dlscrlmmatron) to manage autonomously traffic management on thelr'

. 3,customer base m order to allow them to the same potentlal dlfferentratlon m relatlon

' to Qualrty of Servrce (equwalence of mputs) Thls means to allow MVNOs to adopt_

3 even dlfferent pollcles on thelr customers m respect of the:r hos MNOs m terms of

Traff‘ c management

Quallty of servrce modulatron o

' lnally PosteMobl[e wants to underllne that, as for MNOs and MVNOs CAPs have to_ o
-respect regulatory and Iegal rules _ L o

" . For example PM beileves that Vorp applicatlon have some regu!atory |ssues in ten‘ns of:

: Consumer protect]on A ‘
o - 'Contractual transparency o
._- _'thlgatlons resolutlon '
e 'f-_.Consumptions control

L S -_Pre_pald credit repayment_ o

' "_"Moreover, con5|derlng that CAPs use MNOs networks to prowde their ser\nces tn the sarne 'i_ '_ |
A way. of MVNOs they have to pay for network use '_ _ RO AR -
| "_.The nsk |s that of the creatlon of a walled garden in whlch CAPs have more favourable_ ¥
.condltlons in respect of MVNOs and no form of regulation to respect in terrns of consumer |

k' _ protechon and transparenoy, WIth con51derably Iower costs
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3. ‘The final conclnsions' reached in the réport '

The conclus1on states that between lSPs and CAPs on the lntemet, movmg from a'__ '

o pract|ce of “nc commermal relatlons” to dlrect negotlatmns ralses several questlons .
o l‘_‘l the balance of power between ISF’s and CAPs vanes
: Ei effects on general welfare are complex s

k ; l:l nsks of dlscnmlnatlon among CAPs wuth a genera] preference fcr content and applrcatron :

_agnostr practrces S

"-"PosteMoblle wants tc underllne that CAPs & MNOs agreements could have dlsruptlve.. L

v '|mpacts on MVNO's competltlveness

e MVNOs have a lower bargalnlng power toward CAPs accordlng W|th thelr lower market .:.

e _share _Exclusrve agreements between MNOs & CAPs could reduce MVNOs cornpetutlveness .

S _'l__-i'MNO‘s agreernents wrth CAF's at the same condltlons

o prevent dlscnmmatory and antlcompetltlve practlces toward MVNOs e

: m the m_,arket. It's very rmportant that MVNOs have the oppcrtun[ty to access to their host )

- In evaluatlng CAF'S and MNOs .__.greements the Regulator should consrder the nece55|ty, o

' -pmmotrng A

o the abrirty of end-users to access and drstnbute mformatro '. or run applrcanons and servrces :?'"‘_ :

o .'.':.'IOf therr chorce (Artrcle 8(4) ’"C’”d’”g 8(4)(9') of the Framewcrk Drrectrve)” and in thls sense B

' :?'_'-Moreover |t’s very :mportantt t'every_u ser pa:’ :'for telecommumcatlcn networks utlllzatlon L

) :'::CAPS have to pay for networks 7 7' made by MVNOs

L :'-_Flnally every teleccmrnunlcatlon operator has to respect regulatory and Iegal rules in term of_

' transparency, consurner protectlcn prepald traf'ﬁc management, etc
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" Rome, 31 July 2012
Prot. PM/561/2012
- Body of Eur0pean Regulators' '

" for Electronic.
Communlcatlons (BEREC)

" Email sent to the address pm@herec.europaeu

' ':.__Subject Response to the draft report for publlc consultatlon on “An assessment of IP-‘_ o _'

| PosteMobl]e wants to pro\nde |ts response to the public consultatlon on draft report re]ated to'
"An assessrnent of !P—lnteroonnecﬂon ln the context of Net Neutrallty _ ' '
'7 You can ﬁnd below PosteMoblle contrlbutlon on the publlo consultatlon (Annex 1)

' -'PosteMoblle remalns at your dlsposal for any possm[e further clanﬁcatton and encourages the'-_ R

_"European Commlsston to send any communlcat[on to the attentlon of of Mr Gxovannl Marla _ L

_.Llone Mr Antonel]o Conte and Mlss Sonia Romano (glovannimana lione@gostemoblle t;_
o :'3son|a romano@gostemoblle t, antonello conte@postemobile it- tel 0039 06 9667 4722 fax '
. 0039 06 9667 4997) ' S : ERR LT
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| -;Anﬁesm‘_ |

s _:PosteMoblle wrth reglstered otﬁce |n Vra Aurella 866 00165 Rome (RM) ltaly (herelnafter

f'"PosteMoblle) in person of Mr Glovannl Marla L[one Head of Legal Regulatory and
Seounty Departrnent, IS the Poste Italiane Groups Moblle \frtual Network Operator
'(hereinafter"MVNO" X active in Italy sunce 2007 " S L
L As of today, PosteMobrIe manages 2 220 mllilon SIM CARDs = S _
‘ PosteMoblIe developrnents pl'O]ECf.S lnclude that to become a Fui! MVNO in the next two |

- years

:';'Regardlng the oonsultatlon document PosteMoblle has the foIIowmg two general :

' observatlons

1) PlayersandDefinitions

B : Questron 1 (Chapter 2) Are any other |rnportant players andlor relatlonshlps mlssmg? S

‘Questlon 4 (Chapter 2) Do you agree W|th the cIassnf' r.:atlons of ISPs as outlmedl_

' above‘? '

o :'_'PosteMobr[e belleves that Seotlon 2 should make an expllmt reference to the fact that the_ i

':_':'famlly of “Intemet Serwce Provuders (!SPs) does also mclude the “Moblle

o '_'_'Network Operators MVNOs” (see deﬁnltlon inBoR (12) 31 sectlon "2 21 Retall players"' |

: fm the value chaln )

Consequently ln analyzmg the relatlonshlps between the dlfferent subjects the remammg '
'-part of. BoR (12) 33 (startlng WIth Sectlon 2. 3 ISP ~network provrders- but contlnumg Wlth.-

. -'the other sectlons speclﬁcally Sectlon 3 -Types of : 1P~|nterconnect|on-) should also'

'_PosteMoblle SpA o

' . Sotietd con iiico azionista
. Via Aurelia, 886 - 00165 Roma

T (+39) 06 9667 4848 F (+39) 06 9667 4997
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o 'examme the |mpllcatlons derwmg by the presence of MVNOs in the value chaln, and

C m partrcular in the “retarl broadband and lnternet connectrvrty markets” (blue area)

'Flrst of all PosteMoblle belleves that the ISP def' mtlon gwen in: sechon 2 3
:'( Genencally, the__tenn ISP relates to operators who sell broadband access -network
: ."_:access- and connectl\nty to the Internet at the retall Ievel called Internet access senuce

:"and at the who[esale Ievel through transnt and other forms of mterconnectlon”) should

_ _be amended because [t deﬁnes an ISP as a subject neoessan[v operatmq both at retall and' '

- -'wholesale Ieve! on the contrary the deﬁnltzon should take lnto account the fact that

| _-'.broadband access (network access) and connectwrty to the lnternet are already sold at .

: "-';'the retall Ievel also by the MVNOs Whlch however presently are not necessanly |nvolved .

"-also ln the seII:ng of serwces at the wholesale ]evel through tran5|t and other forms of L

, Interconnectlorl
I other words PosteMobile believes thiat the documient should have regard to the fact that:

y - 'MVNOS already have a SIgmﬁcant role |n se]l[ng reta|l Broadband access and -
- Intemet access sennce S ' ) ' : : : .
| - n thls roIe wnII grow m a 4G context

e .thls role should lrnply -at least— that MVNOS have to be properly lnvolved by their

R hostmg MNOs in the deﬁnltlon of any wholesale translt I' nterconneotlon agreement; : . |

"that could lmpact on the MVNOs quallty of servnce and re tall busmess e }

-.In faot even lf a MVNO 15 aotmg snmply as an: “Eyeball ]SPs whlch predommantly sells '
N .connectlvtty to CAUs (reSIdentlalIbus:ness) ln order allow its oustomers to access content
- from dlstant non-afﬁllated CAPs connected to other lSPs lt needs to rely on the upstream _'

| capacrty bought by lts hostlng MNO wa tran5|t andlor peenng
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2) Developmentoffree peermg agreements ' : S _
. Second!y, and more genera[ly. PosteMobr[e totally agrees -taklng |nto account the above
_'--remark— wrth Berec invrtatlon to NRAs to monltor the development of free peenng'

. agreements It should be consrdered ln faot that Iltt]e operators could be dlscnmlnated as' '

: a result of the 1ncreasmg of these oommercral agreements That’s why F'M suggests that

"-NRAS are’ prornpted to extend the:r actrvrtles m order to take lnto account posmb!e

o lmplloatlons for MVNOs



