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BEREC COMMON POSITION ON BEST PRACTICE IN REMEDIES ON THE MARKET FOR WHOLESALE (PHYSICAL) NETWORK
INFRASTRUCTURE ACCESS (INCLUDING SHARED OR FULLY UNBUNDLED ACCESS) AT A FIXED LOCATION IMPOSED AS A
CONSEQUENCE OF A POSITION OF SIGNIFICANT MARKET POWER IN THE RELEVANT MARKET

Consistent with Article 2(a) of the BEREC Regulation, one of BEREC’s key roles is to develop best practices and disseminate these
among National Regulatory Authorities (NRAs). The best way to achieve this and promote consistent regulatory approaches is through
common positions. This Common Position provides best practice remedies for dealing with competition issues in respect of key
wholesale access products in the market for wholesale (physical) network access (market 4) where a position of SMP has been
identified. It complements the general guidance given on choice of SMP remedies included in the revised ERG Common Position on
Remedies®. Application of this Common Position will assist NRAs to design effective remedies in line with the objectives of the regulatory
framework. However, this Common Position does not alter, and is without prejudice to, the powers conferred, and obligations imposed,
on the NRAs under the Framework Directive and the Specific Directives. It is therefore not a substitute for the responsibilities on the
NRAs to show (among other things) that SMP remedies are based on the nature of the problem identified, proportionate and justified in
light of the policy objectives laid down in Article 8 of the Framework Directive?.

The CP dating from 2007° needs to be updated and extended to take account of NGA roll-out which raises some new dimensions. The
multiplicity of architecture has led to a number of different and complex access products imposed in the market for wholesale (physical)
network infrastructure access, namely ducts, in house cabling, dark fibre, terminating segment, fibre unbundling and, sub-loop-
unbundling. The revision will be based on BEREC’s previous work on NGA, starting with the NGA opinion leading up to the
Implementation report of the NGA Recommendation®. These documents as well as the CPs are based on the ladder of investment
principle. Regulated access at different rungs of the ladder promotes competition and investment, thus fostering a competitive NGA roll-
out.

NRAs are required under Article 3(3) of the BEREC Regulation to take the utmost account of any regulatory best practice adopted by
BEREC, including the practice set out in this common position. Therefore, in carrying out its tasks (such as commenting on draft
measures of NRAs concerning the imposition of remedies), BEREC expects NRAs to explain in their notified draft measures the steps
they have taken to:

' ERG (06) 33 (Revised ERG Common Position on the approach to appropriate remedies in the ECNS regulatory framework).

% Article 8(4) of the Access Directive.

® ERG (06) 70 Rev1 (Common position on Wholesale local access)

* ERG (07) 16 Rev 2 (ERG Opinion on Regulatory Principles of Next Generation Access), ERG (09) 17 (Report on NGA - Economic Analysis and Regulatory
Principles), BoR (10) 08 (BEREC Report NGA = Implementation Issues and Wholesale Issues), BoR (10) 25revl (BEREC Opinion to the Draft Recommendation on
regulated access to Next Generation Access Networks), BoR (11) 06 (Next Generation Access — Collection of factual information and new issues of NGA roll-out),
BoR (11) 43 (BEREC Report on the Implementation of the NGA-Recommendation)





http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2007:344:0065:0069:en:PDF
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2002:108:0033:0033:EN:PDF
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2002:108:0033:0033:EN:PDF
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Avoidance of
unjustified first mover
advantage

SMP operators may have an incentive to
discriminate in favour of their own
downstream arms. Alternative operators
need assurance that, as downstream
markets  develop, suitable wholesale
products will be available in time to permit
them to offer a new, enhanced or cheaper
downstream service (e.g. higher speed
internet access) at the same time as the
introduction by the SMP player.

SMP operators may commission new
infrastructure which alternative operators
are not able to use. This may be necessary
for the provision of new retail services, but
may not allow all market players the same
opportunity to compete for the new business
(especially true if new infrastructure may be
deliberately designed to obstruct access and
prevent the provision of relevant new
wholesale services to alternative operators).

SMP operators may deny access to key
information relevant for alternative
operator’s roll-out of NGA. A denial of
access to information has a new dimension
for NGA roll-out because we deal with
access to “newly” rolled out networks instead

field.

BP21 NRAs should put in place a regime which ensures the
(technical and economic) replicability of the new
downstream services introduced by SMP players.*®

e BP2la In relation to economic replicability, NRAs should
ensure that the methodology and/or the principles applied
to ensure replicability are made public beforehand.

e BP21b In cases where (technical and/or economic)
replicability cannot be achieved by using the available
wholesale products, SMP operators should be required
either to amend the existing wholesale product or to make
a new wholesale product available.

BP22 In cases where SMP operators need to provide a new
wholesale product, NRAs should impose an obligation on
SMP operators regarding the timely availability of relevant
information according to lead times (i.e. notice periods)
defined on a case-by-case basis. The relevant information
should include information on prices, terms and conditions
and technical characteristics of the new wholesale product.
The information provided should allow alternative operators
to effectively assess the impact on their own processes.

BP23 NRAs should ensure that alternative operators have
the ability to influence the decisions regarding characteristics
of new wholesale products and new interfaces.

'® For purely passive products timely access to the wholesale inputs may only be relevant in the case when access is first requested. See also BoR (12) 10



" See BoR (11) 43, BEREC Report on the Implementation of the NGA-Recommendation, p. 68/69
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¥ However, ERG (05) 29 (p. 9). points out that when an NRA is considering or determining a cost recovery mechanism or value there are factors to be taken into
account, in addition to cost causality principle (normally established in the cost accounting system), such as distribution of benefits, effective competition, cost
minimisation, reciprocity and practicality.
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